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TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

Part  2 — Filling  Competitive  Positions 
citizenship 

In  Federal  Register  Document  57-9726, 
filed  November  22,  1957,  the  third  sen¬ 
tence  of  §  2.104  (a)  was  inadvertently 
omitted.  As  amended,  §  2.104  (a)  reads 
as  follows : 

§  2.104  Citizenship,  (a)  No  person 
shall  be  admitted  to  competitive  exami¬ 
nation  unless  he  is  a  citizen  of  or  owes 
permanent  allegiance  to  the  United 
States.  No  person  shall  be  given  ap¬ 
pointment,  except  a  temporary  appoint¬ 
ment  in  the  absence  of  qualified  citizens, 
unless  he  is  a  citizen  of  or  owes  per¬ 
manent  allegiance  to  the  United  States. 
However,  citizens  of  the  Republic  of 
Panama  may  be  admitted  to  examina¬ 
tions  for  employment  by,  and  may  be 
appointed  only  to  positions  in,  the  Canal 
Zone  Government  and  the  Panama  Canal 
Company  in  the  Canal  Zone. 

(R.  S.  1753,  sec.  2,  22  Stat.  403,  as  amended; 
5  U.  S.  C.  631,  633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

(F.  R.  Doc.  57-9932;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 

TITLE  6 — AGRICULTURAL  CREDIT 

Chapter  III — Farmers  Home  Adminis¬ 
tration,  Department  of  Agriculture 

Subchapter  B— Farm  Ownership  Loans 

[FHA  Instruction  443.2] 

Part  332 — Processing  Initial  Loans 

ATTESTING  SIGNATURES  OF  COUNTY 
SUPERVISORS 

Section  332.11,  Title  6,  Code  of  Federal 
Regulations  (22  F.  R.  9103) ,  is  revised  to 
provide  for  the  State  Director  attesting 
the  signature  of  the  County  Supervisor 
and  to  read  as  follows; 

§  332.11  Action  by  State  Office  after 
approval  of  insured  loan.-  When  Form 


FHA-971,  “Request  for  Check,”  is  re¬ 
ceived  from  the  County  Office,  the  State 
Office  will  check  or  insert  the  name  and 
address  of  the  lender  and  see  that  these 
entries  are  correct,  attest  the  signature 
of  the  County  Supervisor  on  the  original 
of  Form  FHA-971,  and  forward  the  orig¬ 
inal  of  Form  FHA-971  to  the  lender. 

(R.  S.  161,  sec.  41,  50  Stat.  528,  as  amended, 
sec.  4,  64  Stat.  100;  5  U.  S.  C.  22,  7  U.  S.  C. 
1015,  40  U.  S.  C.  442) 

Dated:  November  25,  1957. 

[seal]  K.  H.  Hansen, 

Administrator, 

Farmers  Home  Administration. 

[F.  R.  Doc.  57-9944;  Filed,  Nov.  29,  1957; 
8:55  a.  m.] 


Subchapter  D — Soil  and  Water  Conservation 
Loans 

[FHA  Instruction  442.4] 

Part  354 — Processing  Loans  to 
Associations 

MISCELLANEOUS  AMENDMENTS 

1.  Section  354.7,  Title  6,  Code  of 
Federal  Regulations  (21  F.  R.  9760)  is 
revised  to  eliminate  the  selection  of 
lenders  in  the  National  Office  and  to 
modify  the  requirements  with  respect  to 
deposit  of  funds  in  supervised  bank  ac¬ 
counts.  The  revised  section  reads  as 
follows; 

§  354.7  Actions  between  approval  and 
closing  of  loan — (a)  Loan  approval  con¬ 
ditions.  When  the  County  Supervisor 
receives  the  loan  approval  memorandum 
and  loan  closing  instructions,  he  will 
deliver  a  copy  of  these  two  documents  to 
the  association.  An  understanding  will 
be  reached  with  the  association  regard¬ 
ing  compliance  with  the  conditions  set 
forth  in  the  memorandum  and  the  loan 
closing  instructions. 

(b)  Change  in  amount  of  loan.  If  it 
becomes  evident  on  or  before  loan  clos¬ 
ing  that  the  amount  of  the  loan  should 
be  increased  or  decreased,  the  County 
Supervisor  will  request  that  all  distrib¬ 
uted  docket  forms  be  returned  to  him 
for  revision. 

(Continued  on  p.  9569) 
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(c)  Requesting  loan  check  from  in¬ 
sured  lender.  (1)  For  an  insured  loan, 
the  County  Supervisor  will  prepare  Form 
FHA-971,  “Request  for  Check,”  and  for¬ 
ward  it  to  the  State  Director.  When¬ 
ever  a  bank  handling  a  supervised  bank 
account  will  require  the  lender’s  personal 
check  to  clear  before  disbursing  funds, 
the  lender  will  furnish  a  certified  or 
cashier’s  check.  When  suitable  arrange¬ 
ments  can  be  made  with  the  lender,  the 
bank  draft  method  may  be  used  to  obtain 
insured  loan  funds. 

(2)  For  an  insured  loan  with  more 
than  one  advance,  the  County  Supervisor 
will  request  the  check  for  each  subse¬ 
quent  advance  by  submitting  Form 
FHA-971  in  sufficient  time  so  that  the 
check  will  be  issued  on  or  about  the  pro¬ 
posed  date  of  the  advance.  The  County 
Supervisor  will  remind  the  lender  by  ap¬ 
propriate  notation  on  Form  FHA-971 
submitted  for  each  subsequent  advance, 
to  insert  the  date  of  the  loan  check  in 
the  column  for  that  purpose  in  the  table 
entitled,  “Schedule  of  Advances,”  on  the 
reverse  side  of  the  note. 

(3)  When  Form  FHA-971  is  received 
from  the  County  Office,  the  State  Office 
will  check  or  enter  the  name  and  address 
of  the  lender  and  see  that  these  entries 
are  correct,  attest  the  signature  of  the 
County  Supervisor  on  the  original  of 
Form  FHA-971,  and  forward  the  original 
of  Form  FHA-971  to  the  lender. 

(4)  Upon  request,  mailed  to  the  Farm¬ 
ers  Home  Administration,  U.  S.  Depart¬ 
ment  of  Agriculture,  Washington  25, 
D.  C.,  the  lender  will  be  furnished  with  a 
duplicate  of  the  signature  card  of  each 
employee  of  the  State  Office  who  is  au¬ 
thorized  to  attest  the  signature  of  the 
County  Supervisor  on  Form  FHA-971. 

(d)  Handling  loan  checks.  Loan 
checks  will  be  deposited  in  a  supervised 
bank  account  in  accordance  with  Part 
303  of  this  chapter.  The  County  Super¬ 
visor  is  authorized  to  endorse,  on  behalf 
of  the  Farmers  Home  Administration,  a 
loan  check  for  making  an  insured  loan 
if  it  is  drawn  payable  jointly  to  the 
borrower  (s)  and  the  Farmers  Home  Ad¬ 
ministration,  provided  the  following  en¬ 
dorsement  is  used:  “Endorsed  without 
recourse:  Farmers  Home  Administra¬ 
tion,  By:  _ Title: . ” 

The  State  Director  also  is  authorized  to 
endorse  such  checks  in  the  same  manner. 

2.  In  §  354.8,  Title  6,  Code  of  Federal 
Regulations  (20  F.  R.  7214,  8535,  21  F.  R. 
4997) ,  a  new  paragraph  (b)  (5a)  is  added 
concerning  payment  of  the  first  install¬ 
ment  and  paragraph  (e)  is  amended  to 
discontinue  the  submission  of  fidelity 
bonds  to  the  State  Office.  The  new  par- 
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agraph  and  the  revised  paragraph  read 
as  follows: 

§  354.8  Loan  closing.  *  •  • 

(b)  Preparation  of  promissory  note. 

•  *  * 

(5a)  When  a  loan  is  closed  between 
December  1  and  January  1,  the  first 
installment  will  be  collected  at  the  time 
of  loan  closing. 

*  *  *  •  • 

(e)  Obtaining  fidelity  bonds.  At  the 
time  the  loan  check  is  delivered,  .the 
association  will  provide  a  fidelity  bond  ' 
covering  the  position  entrusted  with  the 
receipt  and  disbursement  of  its  funds 
and  custody  of  any  property.  The 
amount  of  the  bond  will  be  at  least  equal 
to  the  maximum  amount  of  money  that 
the  association  will  have  on  hand  at  any 
one  time  exclusive  of  funds  deposited  in 
a  supervised  bank  account  and  loan 
checks  endorsed  directly  to  vendors. 
The  association  will  pay  the  premium 
for  the  bond.  The  United  States  of 
America,  as  its  interests  may  appear,  will 
be  named  as  an  obligee  in  the  bond. 
The  fidelity  bond  may  be  obtained  locally 
through  an  acceptable  bonding  company. 

(R.  S.  161,  sec.  6,  50  Stat.  870,  sec,  10,  68  Stat. 
735;  5  U.  S.  C.  22,  16  U.  S.  C.  590w,  590X-3) 

Dated:  November  25, 1957. 

[seal]  K.  H.  Hansen, 

Administrator, 

Farmers  Home  Administration. 

[F.  R.  Doc.  57-9943;  Filed,  Nov.  29,  1957; 
8:55  a.  m.J 

Subchapter  F — Security  Servicing  and 
Liquidations 

[FHA  Instructions  465.5  and  465.6] 

Part  372 — Farm  Ownership  Loans 

Subpart  E — Management  and  Disposition 
of  Acquired  Farms 

Subpart  F — Sale  of  Farms  Not  Suitable 
for  Purposes  of  Title  I 

CONVEYANCE  OF  MINERAL  RIGHTS 

Sections  372.84  (b)  and  372.103  (b)  in 
Title  6,  Code  of  Federal  Regulations  (17 
F.  R.  10846  and  16  F.  R.  5831,  respec¬ 
tively)  are  revised  to  prescribe  restric¬ 
tions  on  the  sales  of  mineral  interests  in 
making  conveyances  of  real  property, 
and  to  read  as  follows: 

§  372.84  Miscellaneous  matters  per¬ 
taining  to  the  sale  of  acquired  farms. 

•  *  • 

(b)  Type  of  deed  form.  Conveyances 
will  be  made  by  deed  without  warranty 
and  will  be  executed  by  the  State  Direc¬ 
tor.  If  legally  possible,  and  the  sale  is 
to  be  made  within  the  Farm  Ownership 
Program,  the  deed  should  create  an 
estate  with  the  right .  of  survivorship. 
On  or  after  September  6,  1957,  the  sale 
of  acquired  farms  will  include  only 
mineral  interests  acquired  in  the  last 
acquisition  of  the  farm  and  any  State 
Rural  Rehabilitation  Corporation  re¬ 
served  mineral  interest  held  in  trust 
under  an  agreement  entered  into  pur¬ 
suant  to  section  2  (f ) ,  64  Stat.  99. 

§  372.103  Terms  and  conditions  of 
sale.  •  *  * 
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(b)  Mineral  rights.  On  or  after  Sep¬ 
tember  6, 1957,  the  sale  of  acquired  farms 
will  include  only  mineral  interests  ac¬ 
quired  in  the  last  acquisition  of  the  farm 
and  any  State  Rural  Rehabilitation 
Corporation  reserved  mineral  interests 
held  in  trust  under  an  agreement  entered 
into  pursuant  to  section  2  (f ) ,  64  Stat.  99. 

(Sec.  41,  50  Stat.  528,  as  amended;  7  U.  S.  C. 
1015) 

Dated:  November  25,  1957. 

[seal]  K.  H.  Hansen, 

Administrator, 

Farmers  Home  Administration. 

IF.  R.  Doc.  57-9942;  Filed,  Nov.  29,  1957; 
8:55  A.  m.) 


Chapter  IV — Commodity  Stabilization 
Service  and  Commodity  Credit  Cor¬ 
poration,  Department  of  Agricul¬ 
ture 

Part  464 — Tobacco 

SUBPART — 1957  TOBACCO  LOAN  PROGRAM 

Correction 

In  Federal  Register  Document  57- 
9578,  published  at  page  9337,  in  the  issue 
for  Friday,  November  22,  1957,  the  fol¬ 
lowing  changes  should  be  made  in  the 
table  under  §  464.928:  In  the  column 
headed  “Length  44”,  the  entries  for 
Grades  C5L  and  C1F,  now  reading 
“42.12”  and  “39.12”,  respectively,  should 
read  “32.12”  and  “49.12”,  respectively. 


TITLE  7— AGRICULTURE 

Chapter  VII — Commodity  Stabilization 
Service  (Farm  Marketing  Quotas 
and  Acreage  Allotments),  Depart¬ 
ment  of  Agriculture 

Part  721 — Corn 

PROCLAMATION  OF  ACREAGE  ALLOTMENT  FOR 
1958  IN  THE  COMMERCIAL  CORN-PRODUC¬ 
ING  AREA 

§  721.903  Basis  and  purpose.  Section 
721.904  is  issued  under  and  in  accord¬ 
ance  with  sections  301  and  328  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended.  Its  purpose  is  to  announce 
the  acreage  allotment  for  1958  for  the 
commercial  corn-producing  area.  The 
findings  and  determination  made  by  the 
Secretary  in  §  721.904  have  been  made  on 
the  basis  of  the  latest  available  statistics 
of  the  Federal  Government. 

§  721.904  • 1958  acreage  allotment  for 
corn.  The  normal  supply  of  corn  for  the 
1958-59  marketing  year  is  determined  to 
be  3,749  million  bushels.  The  estimated 
carry-over  of  corn  for  the  marketing 
year  beginning  October  1,  1958  is  1,450 
million  bushels.  Production  outside  the 
1958  Commercial  Corn-producing  Area 
plus  imports  is  estimated  to  be  525  mil¬ 
lion  bushels.  The  average  yield  (1953- 
57  adjusted  for  abnormal  weather  con¬ 
ditions)  is  determined  to  be  45.7  bushels 
per  acre.  Thus  the  1958  acreage  allot¬ 
ment  for  corn  is  computed  to  be 
38,818,381  acres. 


(Sec.  375.  52  Stat.  66,  as  amended;  7  U.  S.  C. 
1375.  Interpret  or  apply  secs.  301,  328,  52 
Stat.  38,  52;  7  U.  S.  C.  1301, 1328) 

Issued  at  Washington,  D.  C.,  this  27th 
day  of  November  1957. 

[seal]  True  D.  Morse, 

Acting  Secretary. 

[F.  R.  Doc.  57-9987;  Filed,  Nov.  29,  1957; 
9:56  a.  m.J 


Part  730 — Rice 

Subpart — Regulations  for  Establish¬ 
ment  of  Farm  Acreage  Allotments 

and  Normal  Yields  for  1958  Crop  of 

Rice 

MISCELLANEOUS  AMENDMENTS 

The  amendments  herein  are  issued  un¬ 
der  and  in  accordance  with  the  provi¬ 
sions  of  the  Agricultural  Adjustment  Act 
of  1938,  as  amended,  to  (1)  provide  more 
latitude  in  adjustments  by  county  com¬ 
mittees  in  the  establishment  of  1958  base 
acreages  where  a  definitely  established 
crop-rotation  system  is  being  carried  out 
on  farms;  (2)  delete  the  word  “rice” 
where  it  inadvertently  appears  in  the 
present  language  pertaining  to  new 
producer  and  new  farm  rice  allotments 
thereby  eliminating  an  inconsistency  in 
language;  and  (3)  to  provide  for  either 
the  actual  or  facsimile  signature  of  a 
county  committeeman  on  allotment 
notices. 

Since  ASC  county  committees  are  cur¬ 
rently  engaged  in  the  process  of  listing 
rice  acreage  data  on  the  rice  listing 
sheets  and  determining  base  acreages 
for  producers,  it  is  imperative  that  they 
be  informed  of  these  revisions  as  soon  as 
possible.  Accordingly,  it  is  hereby  found 
that  compliance  with  the  public  notice, 
procedure,  and  effective  date  provisions 
of  the  Administrative  Procedure  Act  (5 
U.  S.  C.  1003)  is  impracticable  and  con¬ 
trary  to  the  public  interest  and  these 
amendments  shall  become  effective  upon 
the  date  of  their  publication  in  the 
Federal  Register. 

1.  Section  730.916  (f)  (2)  is  amended 
by  changing  the  proviso  to  read  as  fol¬ 
lows:  “Provided,  That  in  no  case  shall 
such  adjusted  acreage  exceed  110  or' be 
less  than  90  percent  of  the  1957  prelimi¬ 
nary  rice  acreage  allotment  for  such  pro¬ 
ducer,  except  that  (1)  if  a  definitely 
established  crop-rotation  system  is  being 
carried  out  on  a  farm  and  such  acreage 
for  the  landowner  is  adjusted  the  ad¬ 
justed  acreage  shall  not  exceed  the  larg¬ 
est  or  be  less  than  the  smallest  allotment 
established  for  such  owner  for  any  year 
during  the  1955-1957  period,  unless  a 
zero  allotment  was  established  for  a 
landowner  in  each  of  the  years  1955, 1956, 
and  1957  because  of  an  established  crop- 
rotation  system,  and  rice  will  be  planted 
on  his  farm  under  such  system  in  1958 
in  which  event  the  adjusted  acreage  shall 
not  exceed  his  share  of  the  largest  acre¬ 
age  planted  to  rice  on  the  farm  in  1953 
or  1954,  or  unless  rice  was  planted  on  a 
farm  in  each  of  the  years  1955,  1956, 
and  1957  and  it  is  determined  that  no  rice 
will  be  planted  on  the  farm  in  1958  under 
such  a  system  in  which  event  an  adjusted 


acreage  of  zero  may  be  established  for 
such  landowner;  and  (2)  if  a  producer 
planted  rice  in  1957  without  an  allotment 
or  planted  rice  in  a  farm  State  during  the 
period  1953  through  1957  but  will  produce 
rice  in  1958  in  a  producer  State  the  1958 
recommended  base  acreage  for  such  a 
producer  shall  not  exceed  the  1958  rec¬ 
ommended  base  acreage  established  or 
which  might  have  been  established  for 
the  producer  if  he  had  been  engaged  in 
the  production  of  rice  in  the  State  in  1957 
as  a  new  producer.” 

2.  Section  730.918  is  amended  by  delet¬ 
ing  in  the  second  sentence  of  paragraph 
(b)  immediately  following  the  language 
“livelihood  in  1958  from”  the  word  “rice". 

3.  Section  730.919  is  amended  by  add¬ 
ing  the  following  sentence  immediately 
following  the  second  sentence:  “Such 
notice  shall  bear  the  actual  or  facsimile 
signature  of  a  member  of  the  county 
committee.” 

4.  Section  730.923  is  amended  by  add¬ 
ing  in  the  first  sentence  immediately 
following  the  language  “with  §  730.922" 
the  words  “bearing  the  actual  or  fac¬ 
simile  signature  of  a  member  of  the 
county  committee”. 

5.  Section  730.927  (d)  (2)  is  amended 
by  changing  the  proviso  to  read  as  fol¬ 
lows:  “ Provided ,  That  in  no  case  shall 
such  adjusted  acreage  exceed  110  per¬ 
cent  or  be  less  than  90  percent  of  the 
1957  rice  acreage  allotment  for  such 
farm,  except  that  (1)  if  a  definitely 
established  crop-rotation  system  is  being 
carried  out  on  a  farm  such  adjusted 
acreage  shall  not  exceed  the  largest  or 
be  less  than  the  smallest  allotment 
established  for  such  farm  for  any  year 
during  the  1955-1957  period,  unless  a 
zero  allotment  was  established  for  a 
farm  in  each  of  the  years  1955,  1956  and 

1957  because  an  established  crop-rota¬ 
tion  system  is  being  carried  out  on  such 
farm  and  under  such  a  system  rice  will 
be  planted  on  the  farm  in  1958  in  which 
event  the  adjusted  acreage  shall  not  ex¬ 
ceed  the  largest  acreage  planted  to  rice 
on  the  farm  in  1953  or  1954,  or  unless 
rice  was  planted  on  a  farm  in  each  of  the 
years  1955,  1956  and  1957  and  it  is  de¬ 
termined  that  no  rice  will  be  planted  on 
the  farm  in  1958  under  such  a  system  in 
which  event  an  adjusted  acreage  of  zero 
may  be  established  for  such  farm,  and 
(2)  if  .rice  was  planted  on  a  farm  in  only 
one  of  the  years  1955,  1956,  or  1957, 
without  an  allotment  for  such  year,  the 

1958  recommended  base  acreage  for  such 
farm  shall  not  exceed  the  1958  recom¬ 
mended  base  acreage  established  or 
which  might  have  been  established  for  a 
farm  if  such- farm  had  been  a  new  farm 
in  1957.” 

6.  Section  730.929  is  amended  by  delet¬ 
ing  in  the  second  sentence  of  paragraph 
(b)  immediately  following  the  words  “is 
expected  to  be  derived  from”  the  word 
“rice”. 

7.  Section  730.930  is  amended  by  add¬ 
ing  in  the  first  sentence  immediately  fol¬ 
lowing  the  language  “Notice  of  1958  farm 
acreage  allotment”  the  words  “bearing 
the  actual  or  facsimile  signature  of  a 
member  of  the  county  committee”. 

(Sec.  375,  52  Stat.  66.  as  amended;  7  U.  S.  C. 
1375.  Interpret  or  apply  sec.  353,  362.  52 
Stat.  61,  62,  as  amended;  7  U.  S.  C.  1353,  1362) 


Saturday ,  November  30,  1957 

Done  at  Washington,  D.  C.,  this  27th 
day  of  November  1957.  Witness  my 
hand  and  seal  of  the  Department  of 
Agriculture. 

[seal]  True  D.  Morse, 

Acting  Secretary  of  Agriculture. 

[P.  R.  Doc.  57-9989;  Piled,  Nov.  29,  1957; 
9:56  a.m.] 


Chapter  IX — Agricultural  Marketing 

Service  (Marketing  Agreements  and 

Orders),  Department  of  Agriculture 

[Navel  Orange  Reg.  124] 

Part  914 — Navel  Oranges  Grown  in 

Arizona  and  Designated  Part  op 

California 

LIMITATION  OF  HANDLING 

§  914.424  Navel  Orange  Regulation 
124 — (a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  14,  as  amended  (7  CFR  Part 
914),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and  designated 
part  of  California,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.;  68  Stat. 
906,  1047),  and  upon  the  basis  of  the 
recommendation  and  information  sub¬ 
mitted  by  the  Navel  Orange  Administra¬ 
tive  Committee,  established  under  the 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  the  limita¬ 
tion  of  handling  of  such  navel  oranges  as 
hereinafter  provided  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
hereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and  the  time 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufficient,  and  a  reason¬ 
able  time  is  permitted,  under  the  cir¬ 
cumstances,  for  preparation  for  such  ef¬ 
fective  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective 
as  hereinafter  set  forth.  The  Committee 
held  an  open  meeting  during  the  current 
week,  after  giving  due  notice  thereof,  to 
consider  supply  and  market  conditions 
for  navel  oranges  and  the  need  for  regu¬ 
lation;  interested  persons  were  afforded 
an  opportunity  to  submit  information 
and  views  at  this  meeting;  the  recom¬ 
mendation  and  supporting  information 
for  regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  such  meeting  was  held; 
the  provisions  of  this  section,  including 
its  effective  time,  are  identical  with  the 
aforesaid  recommendation  of  the  com- 
.mittee,  and  information  concerning  such 
provisions  and  effective  time  has  been 
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disseminated  among  handlers  of  such 
navel  oranges;  it  is  necessary,  in  order 
to  effectuate  the  declared  policy  of  the 
act,  to  make  this  section  effective  during 
the  period  herein  specified;  and  compli¬ 
ance  with  this  section  will  not  require 
any  special  preparation  on  the  part  of 
persons  subject  hereto  which  cannot  be 
completed  on  or  before  the  effective  date 
hereof.  Such  committee  meeting  was 
held  on  November  27, 1957. 

(b)  Order.  (1)  The  respective  quanti¬ 
ties  of  navel  oranges  grown  in  Arizona 
and  designated  part  of  California  which 
may  be  handled  during  the  period  begin¬ 
ning  at  12:01  a.  m.,  P.  s.  t.,  December  1, 
1957,  and  ending  at  12:01  a.  m.,  P.  s.  t., 
December  8,  1957,  are  hereby  fixed  as 
follows: 

(1)  District  1:  831,600  cartons; 

(ii)  District  2:  Unlimited  movement; 

(iii)  District3:  106,260  cartons; 

(iv)  District  4:  Unlimited  movement. 

(2)  All  navel  oranges  handled  during 
the  period  specified  in  this  section  are 
subject  also  to  all  applicable  size  restric¬ 
tions  which  are  in  effect  pursuant  to  this 
part  during  such  period. 

(3)  As  used  in  this  section,  “handled,” 
“District  1,”  “District  2,”  “District  3,” 
“District  4,”  and  “carton”  have  the  same 
meaning  as  when  used  in  said  amended 
marketing  agreement  and  order. 

(Sec.  5,  49  Stat.  853,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  November  29, 1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[P.  R.  Doc.  57-10006;  Piled,  Nov.  29,  1957; 

11:14  a.  m.] 


[Orange  Reg.  327,  Amdt.  1] 

Part  933 — Oranges,  Grapefruit,  and 
Tangerines  Grown  in  Florida 

LIMITATION  OF  SHIPMENTS 

Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  33,  as  amended  (7  CFR  Part 
933) ,  regulating  the  handling  of  oranges, 
grapefruit,  and  tangerines  grown  in  the 
State  of  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.) ,  and  upon 
the  basis  of  the  recommendations  of  the 
committees  established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  infor¬ 
mation,  it  is  hereby  found  that  the  limi¬ 
tation  of  shipments  of  Temple  oranges, 
as  hereinafter  provided,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice,  en¬ 
gage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
amendment  until  30  days  after  publica¬ 
tion  hereof  in  the  Federal  Register  (60 
Stat.  237;  5  U.  S.  C.  1001  et  seq.)  because 
the  time  intervening  between  the  date 
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when  information  upon  which  this 
amendment  is  based  became  available 
and  the  time  when  this  amendment  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  is  insufficient,  and  this  amend¬ 
ment  relieves  restriction  on  the  han¬ 
dling  of  Temple  oranges,  grown  in  the 
State  of  Florida. 

Order,  as  amended.  The  provisions  in 
paragraph  (b)  of  §  933.872  (Orange  Reg¬ 
ulation  327;  22  F.  R.  9132)  are  hereby 
amended  by  adding,  at  the  end  of  such 
paragraph,  the  following: 

(3)  Notwithstanding  any  provisions  of 
subparagraph  (2)  of  this  paragraph,  any 
handler  may,  during  the  period  begin¬ 
ning  at  12:01  a.  m.,  e.  s.  t.,  November  28, 
1957,  and  ending  at  12:01  a.  m.,  e.  s.  t., 
December  2,  1957,  ship  any  Temple 
oranges,  grown  in  the  State  of  Florida, 
which  grade  at  least  U.  S.  No.  1  Bronze 
and  which  are  of  a  size  not  smaller  than 
294a  inches  in  diameter,  which  shall  be 
the  largest  measurement  at  a  right  angle 
to  a  straight  line  running  from  the  stem 
to  the  blossom  end  of  the  fruit,  except 
that  a  tolerance  of  10  percent,  by  count, 
of  Temple  oranges  smaller  than  such 
minimum  diameter  shall  be  permitted, 
which  tolerance  shall  be  applied  in  ac¬ 
cordance  with  the  provisions  for  the 
application  of  tolerances  specified  in  the 
United  States  Standards  for  Florida 
Oranges  and  Tangelos  (7  CFR  51.1140- 
51.1186;  22  F.  R.  6676). 

This  amendment  shall  become  effec¬ 
tive  at  12:01  a.  m.,  e.  s.  t.,  November  28, 
1957. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  8.  C. 
608c) 

Dated:  November  26, 1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Market¬ 
ing  Service. 

[P.  R.  Doc.  67-9912;  Filed,  Nov.  29,  1957; 

8:49  a.  m.] 


[Tangerine  Reg.  195] 

Part  933 — Oranges,  Grapefruit,  Tan¬ 
gerines,  and  Tangelos,  Grown  in 
Florida 

limitation  of  shipments 

§  933.873  Tangerine  Regulation  195 — 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and  Or¬ 
der  No.  33,  as  amended  (7  CFR  Part  933; 
22  F.  R.  8511),  regulating  the  handling 
of  oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida,  effective  under 
the  applicable  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.  S.  C.  601  et  seq.),  and 
upon  the  basis  of  the  recommendations 
of  the  committees  established  under  the 
aforesaid  amended  marketing  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  tangerines,  as 
hereinafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 
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(2)  It  is  hereby  further  found  that  it 
is  Impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and  the  time 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufficient;  a  reasonable 
time  is  permitted,  under  the  circum¬ 
stances,  for  preparation  for  such  effective 
time;  and  good  cause  exists  for  making 
the  provisions  hereof  effective  as  here¬ 
inafter  set  forth.  Shipments  of  tange¬ 
rines,  grown  in  the  production  area,  are 
presently  subject  to  regulation  by  grades 
and  sizes,  pursuant  to  the  amended  mar¬ 
keting  agreement  and  order;  the  recom¬ 
mendation  and  supporting  information 
for  regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  an  open  meeting  of 
the  Growers  Administrative  Committee 
on  November  25,  1957,  such  meeting  was 
held  to  consider  recommendations  for 
regulation,  after  giving  due  notice  of  such 
meeting,  and  interested  persons  were 
afforded  an  opportunity  to  submit  their 
views  at  this  meeting;  the  provisions  of 
this  section,  including  the  effective  time 
hereof,  are  identical  with  the  aforesaid 
recommendation  of  the  committee,  and 
information  concerning  such  provisions 
and  effective  time  has  been  disseminated 
among  handlers  of  such  tangerines;  it 
is  necessary,  in  order  to  effectuate  the 
declared  policy  of  the  act,  to  make  this 
section  effective  during  the  period  here¬ 
inafter  set  forth  so  as  to  provide  for  the 
continued  regulation  of  the  handling  of 
tangerines,  and  compliance  with  this  sec¬ 
tion  will  not  require  any  special  prepara¬ 
tion  on  the  part  of  the  persons  subject 
thereto  which  cannot  be  completed  by 
the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and  order 
shall,  when  used  herein,  have  the  same 
meaning  as  is  given  to  the  respective 
term  in  said  amended  marketing  agree¬ 
ment  and  order;  and  terms  relating  to 
grade,  diameter,  and  standard  pack,  as 
used  herein,  shall  have  the  same  meaning 
as  is  given  to  the  respective  term  in  the 
United  States  Standards  for  Florida 
Tangerines  (§§  51.1810  to  51.1836  of  this 
title). 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t.,  December  2, 1957,  and 
ending  at  12:01  a.  m.,  e.  s.  t.,  December 
9,  1957,  no  handler  shall  ship  between 
the  production  area  and  any  point  out¬ 
side  thereof  in  the  continental  United 
States,  Canada  or  Mexico: 

(i)  Any  tangerines,  grown  In  the  pro¬ 
duction  area;  that  do  not  grade  at  least 
U.  S.  No.  1;  or 

(ii)  Any  tangerines,  grown  in  the  pro¬ 
duction  area,  that  are  of  a  size  smaller 
than  the  size  that  will  pack  176  tan¬ 
gerines,  packed  in  accordance  with  the 
requirements  of  a  standard  pack,  in  a 
half -standard  box  (inside  dimensions 
914  x  914  x  1914  inches;  capacity  1,726 
cubic  inches). 


RULES  AND  REGULATIONS 

(Sec.  6,  49  Stat.  753,  m  amended;  7  U.  S.  C. 
608c) 

Dated:  November  27, 1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

IP.  R.  Doc.  57-9959;  Piled,  Nov.  29,  1957; 
8:55  a.  m.J 


[  Grape! ruit  Reg.  275] 

Part  933 — Oranges,  Grapefruit,  Tan¬ 
gerines,  and  Tangelos  Grown  in 

Florida 

LIMITATION  OF  SHIPMENTS 

§  933.874  Grapefruit  Regulation  275 — 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and  Or¬ 
der  No.  33,  as  amended  (7  CFR  Part  933; 
22  F.  R.  8511) ,  regulating  the  handling  of 
oranges,  grapefruit,  tangerines,  and  tan¬ 
gelos  grown  in  Florida,  effective  under 
the  applicable  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.  S.  C.  601  et  seq.),  and 
upon  the  basis  of  the  recommendations 
of  the  committees  established  under  the 
aforesaid  amended  marketing  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  grapefruit,  as 
hereinafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
Is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and  the  time 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufficient;  a  reasonable 
time  is  permitted,  under  the  circum¬ 
stances,  for  preparation  for  such  effec¬ 
tive  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective  as 
hereinafter  set  forth.  Shipments  of  all 
grapefruit,  grown  in  the  production  area, 
are  presently  subject  to  regulation  by 
grades  and  sizes,  pursuant  to  the  amend¬ 
ed  marketing  agreement  and  order;  the 
recommendation  and  supporting  infor¬ 
mation  for  regulation  during  the  period 
specified  herein  were  promptly  submitted 
to  the  Department  after  an  open  meet¬ 
ing  of  the  Growers  Administrative 
Committee  on  November  25,  1957,  such 
meeting  was  held  to  consider  recom¬ 
mendations  for  regulation,  after  giving 
due  notice  of  such  meeting,  and  interest¬ 
ed  persons  were  afforded  an  opportunity 
to  submit  their  views  at  this  meeting; 
the  provisions  of  this  section,  including 
the  effective  time  hereof,  ate  identical 
with  the  aforesaid  recommendation  of 
the  committee,  and  information  con¬ 
cerning  such  provisions  and  effective 
time  has*  been  disseminated  among 
handlers  of  such  grapefruit;  it  is  neces¬ 
sary,  in  order  to  effectuate  the  declared 
policy  of  the  act,  to  make  this  section 


effective  during  the  period  hereinafter 
set  forth  so  as  to  provide  for  the  con¬ 
tinued  regulation  of  the  handling  of 
grapefruit,  and  compliance  with  this 
section  will  not  require  any  special  prep¬ 
aration  on  the  part  of  the  persons  sub¬ 
ject  thereto  which  cannot  be  completed 
by  the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and  or¬ 
der  shall,  when  used  herein,  have  the 
same  meaning  as  is  given  to  the  respec¬ 
tive  term  in  said  amended  marketing 
agreement  and  order;  and  terms  relat¬ 
ing  to  grade,  diameter,  standard  pack, 
and  standard  box,  'as  used  herein,  shall 
have  the  same  meaning  as  is  given  to  the 
respective  term  in  the  United  States 
Standards  for  Florida  Grapefruit 
(§§  51.750  to  51.790  of  this  title) ;  and  the 
term  “mature”  shall  have  the  same 
meaning  as  set  forth  in  section  601.16 
Florida  Statutes,  chapters  26492  and 
28090,  known  as  the  Florida  Citrus  Code 
of  1949,  as  supplemented  by  section 
601.17  (chapters  25149  and  28090)  and 
also  by  section  601.18,  as  amended  June  2, 
1955  (chapter  29760). 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t.,  December  2, 1957,  and 
ending  at  12:01  a.  m.,  e.  s.  t.,  December 
9, 1957,  no  handler  shall  ship  between  the 
production  area  and  any  point  outside 
therof  in  the  continental  United  States, 
Canada,  or  Mexico: 

(i)  Any  grapefruit,  grown  in  the  pro¬ 
duction  area,  which  are  not  mature  and 
do  not  grade  at  least  U.  S.  No.  1  Bronze; 

(ii)  Any  seeded  grapefruit,  grown  in 
the  production  area,  which  are  of  a  size 
smaller  thgn  a  size  that  will  pack  70 
grapefruit,  packed  in  accordance  with 
the  requirements  of  a  standard  pack,  in 
a  standard  nailed  box;  or 

(iii)  Any  seedless  grapefruit,  grown 
in  the  production  area,  which  are  of  a 
size  smaller  than  a  size  that  will  pack 
96  grapefruit,  packed  in  accordance  with 
the  requirements  of  a  standard  pack,  in 
a  standard  nailed  box. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  November  27,  1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[F.  R.  Doc.  57-9957;  Filed,  Nov.  29,  1957; 

8:55  a.  m.j 


[Orange  Reg.  328] 

Part  933 — Oranges,  Grapefruit,  Tan¬ 
gerines  and  Tangelos  Grown  in 
Florida 

limitation  of  shipments 

§  933.875  Orange  Regulation  328— 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  33,  as  amended  (7  CFR  Part 
933;  22  F.  R.  8511),  regulating  the  han¬ 
dling  of  oranges,  grapefruit,  tangerines 
and  tangelos  grown  in  Florida,  effective 
under  the  applicable  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.  S.  C.  601  et 
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geq.),  and  upon  the  basis  of  the'recom- 
mendations  of  the  committees  estab¬ 
lished  under  the  aforesaid  amended  mar¬ 
keting  agreement  and  order,  and  upon 
other  available  information,  it  is  hereby 
found  that  the  limitation  of  shipments 
of  oranges,  including  Temple  oranges,  as 
hereinafter  provided,  will  tend  to  effectu¬ 
ate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that 
It  is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  no¬ 
tice,  engage  in  public  rule-making  pro¬ 
cedure,  and  postpone  the  effective  date 
of  this  section  until  30  days  after  pub¬ 
lication  thereof  in  the  Federal  Register 
(60  Stat.  237;  5  U.  S.  C.  1001  et  seq.) 
because  the  time  intervening  between 
the  date  when  information  upon  which 
this  section  is  based  became  available 
and  the  time  when  this  section  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  act  is  insuffi¬ 
cient;  a  reasonable  time  is  permitted, 
under  the  circumstances,  for  prepara¬ 
tion  for  such  effective  time;  and  good 
cause  exists  for  making  the  provisions 
hereof  effective  as  hereinafter  set 
forth.  Shipments  of  oranges,  including 
Temple  oranges,  grown  in  the  produc¬ 
tion  area,  are  presently  subject  to 
regulation  by  grades  and  sizes,  pursu¬ 
ant  to  the  amended  marketing  agree¬ 
ment  and  order;  the'  recommendation 
and  supporting  information  for  reg¬ 
ulation  during  the  period  specified 
herein  were  promptly  submitted  to 
the  Department  after  an  open  meeting  of 
the  Growers  Administrative  Committee 
on  November  25,  1957,  such  meeting  was 
held  to  consider  recommendations  for 
regulation,  after  giving  due  notice  of 
such  meeting,  and  interested  persons 
were  afforded  an  opportunity  to  submit 
their  views  at  this  meeting;  the  provi¬ 
sions  of  this  section,  including  the  effec¬ 
tive  time  hereof,  are  identical  with  the 
aforesaid  recommendation  of  the  com¬ 
mittee,  and  information  concerning  such 
provisions  and  effective  time  has  been 
disseminated  among  handlers  of  such 
oranges;  it  is  necessary,  in  order  to 
effectuate  the  declared  policy  of  the  act, 
to  make  this  section  effective  during  the 
period  hereinafter  set  forth  so  as  to 
provide  for  the  continued  regulation  of 
the  handling  of  oranges,  including 
Temple  oranges,  and  compliance  with 
this  section  will  not  require  any  special 
preparation  on  the  part  of  the  persons 
subject  thereto  which  cannot  be  com¬ 
pleted  by  the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and 
order  shall,  when  used  herein,  have  the 
same  meaning  as  is  given  to  the  respec¬ 
tive  term  in  said  amended  marketing 
agreement  and  order;  and  terms  relat¬ 
ing  to  grade,  diameter,  standard  pack, 
and  standard  box,  as  used  herein,  shall 
have  the  same  meaning  as  is  given  to  the 
respective  term  in  the  amended  United 
States  Standards  for  Florida  Oranges 
and  Tangelos  (§§  51.1140  to  51.1186  of 
this  title;  22  F.  R.  6676). 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t.,  December  2, 1957,  and 
ending  at  12:01  a.  m.,  e.  s.  t.,  December  9, 
1957,  no  handler  shall  ship  between  the 
production  area  and  any  point  outside 
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thereof  in  the  continental  United  States, 
Canada,  or  Mexico: 

(i)  Any  oranges,  grown  in  the  produc¬ 
tion  area,  which  do  not  grade  at  least 
U.  S.  No.  1  Bronze; 

(ii)  Any  oranges,  except  Temple 
oranges,  grown  in  the  production  area, 
which  are  of  a  size  smaller  than  2%<j 
inches  in  diameter,  except  that  a 
tolerance  of  10  percent,  by  count,  of 
oranges  smaller  than  such  minimum 
diameter  shall  be  permitted,  which  toler¬ 
ance  shall  be  applied  in  accordance  with 
the  provisions  for  the  application  of 
tolerances,  specified  in  the  amended 
United  States  Standards  for  Florida 
Oranges  and  Tangelos  (§§  51.1140  to 
51.1186  of  this  title;  22  F.  R.  6676) :  Pro¬ 
vided,  That  in  determining  the  percent¬ 
age  of  oranges  in  any  lot  which  are 
smaller  than  28/ie  inches  in  diameter, 
such  percentage  shall  be  based  only  on 
those  oranges  in  such  lot  which  are  of  a 
size  2«/i6  inches  in  diameter  and  smaller; 
or 

(iii)  Any  Temple  oranges,  grown  in 
the  production  area,  which  are  of  a  size 
smaller  than  2?i6  inches  in  diameter,  ex¬ 
cept  that  a  tolerance  of  10  percent,  by 
count,  of  Temple  oranges  smaller  than 
such  minimum  diameter  shall  be  per¬ 
mitted,  which  tolerance  shall  be  applied 
in  accordance  with  the  provisions  for  the 
application  of  tolerances  specified  in  the 
United  States  Standards  for  Florida 
Oranges  and  Tangelos  (§§  51.1140  to 
51.1186  of  this  title;  22  F.  R.  6676). 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  November  27,  1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[F.  R.  Doc.  57-9958;  Filed,  Nov.  29,  1957; 

8:55  a.  m.] 


[Lemon  Reg.  715] 

Part  953 — Lemons  Grown  in  California 
and  Arizona 

limitation  of  handling 

§  953.822  Lemon  Regulation  715 — (a) 
Findings.  (1)  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  53,  as  amended  (7  CFR  Part  953), 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona,  effective  under 
the  applicable  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.; 
68  Stat.  906,  1047),  and  upon  the  basis 
of  the  recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee,  established  under  the  said 
amended  marketing  agreement  and 
order.  an$  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  the  limita-. 
tion  of  handling  of  such  lemons  as  here¬ 
inafter  provided  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publica¬ 


tion  hereof  in  the  Federal  Register  (60 
Stat.  237;  5  U.  S.  C.  1001  et  seq.)  because 
the  time  intervening  between  the  date 
when  information  upon  which  this  sec¬ 
tion  is  based  becomes  available  and  the 
time  when  this  section  must  become 
effective  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act  is  insufficient, 
and  a  reasonable  time  is  permitted,  under 
the  circumstances,  for  preparation  for 
such  effective  time;  and  good  cause  exists 
for  making  the  provisions  hereof  effective 
as  hereinafter  set  forth.  The  Committee 
held  an  open  meeting  during  the  current 
week,  after  giving  due  notice  thereof, 
to  consider  supply  and  market  conditions 
for  lemons  and  the  need  for  regulation; 
interested  persons  were  afforded  an  op¬ 
portunity  to  submit  information  and 
views  at  this  meeting;  the  recommenda¬ 
tion  and  supporting  information  for 
regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  such  meeting  was  held; 
the  provisions  of  .this  section,  includ¬ 
ing  its  effective  time,  are  identical  with 
the  aforesaid  recommendation  of  the 
committee,  and  information  concerning 
such  provisions  and  effective  time  has 
been  disseminated  among  handlers  of 
such  lemons ;  it  is  necessary,  in  order  to 
effectuate  the  declared  policy  of  the  act, 
to  make  this  section  effective  during 
the  period  herein  specified;  and  com¬ 
pliance  with  this  section  will  not  re¬ 
quire  any  special  preparation  on  the  part 
of  persons  subject  hereto  which  cannot 
be  completed  on  or  before  the  effective 
date  hereof.  Such  committee  meeting 
was  held  on  November  26, 1957. 

(b)  Order.  (1)  The  respective  quan¬ 
tities  of  lemons  grown  in  California  and 
Arizona  which  may  be  handled  during 
the  period  beginning  at  12:01  a.  m., 
P.  s.  t„  December  1,  1957,  and  ending  at 
12:01  a.  m.,  P.  s.  t.,  December  8, 1957,  are 
hereby  fixed  as  follows: 

(iV  District  1:  23,250  cartons; 

(ii)  District  2:  148,800  cartons; 

(iii)  District  3:  37,200  cartons. 

(2)  As  used  in  this  section,  “handled,” 
“District  1,”  “District  2,”  “District  3,” 
and  “carton”  have  the  same  meaning 
.  as  when  used  in  the  said  amended  mar¬ 
keting  agreement  and  order. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  O. 
608c) 


Dated:  November  27,  1957. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[F.  R.  Doc.  57-9993;  Filed,  Nov.  29,  1957; 
8:57  a.  m.] 


[Docket  No.  AO-2 68- A3] 

Part  1002 — Milk  in  Greater  Wheeling, 
W.  Va.,  Marketing  Area 

ORDER  AMENDING  THE  ORDER 

Sec. 

1002.0  Findings  and  determinations. 

DEFINITIONS 

1002.1  Act. 

1002.2  Secretary. 

1002.3  Department  of  Agriculture. 

1002.4  Person. 
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Sec. 

1002.5  Greater  Wheeling  marketing  area. 

1002.6  Producer. 

1002.7  Approved  plant. 

1002.8  Distributing  plant. 

1002.9  Supply  plant. 

1002.10  Pool  plant. 

1002.11  Nonpool  plant. 

1002.12  Handler. 

1002.13  Producer-handler. 

1002.14  Producer  milk. 

1002.15  Fluid  milk  product. 

1002.16  Other  source  milk. 

1002.17  Cooperative  association. 

1002.18  Chicago  butter  price. 

1002.19  Base  milk. 

1002.20  Excess  milk. 

MARKET  ADMINISTRATOR 

1002.25  Designation. 

1002.26  Powers. 

1002.27  Duties. 

REPORTS,  RECORDS,  AND  FACILITIES 

1002.30  Reports  of  sources  and  utilization. 

1002.31  Other  reports. 

1002.32  Records  and  facilities. 

1002.33  Retention  of  records. 

CLASSIFICATION  OF  MILK' 

1002.40  Skim  milk  and  butterfat  to  be 

classified. 

1002.41  Classes  of  utilization. 

1002.42  Responsibility  of  handlers. 

1002.43  Transfers. 

1002.44  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1002.45  Allocation  of  skim  milk  and  but¬ 

terfat  classified. 

MINIMUM  PRICES 

1002.50  Basic  formula  price. 

1002.51  Class  prices. 

1002.52  Butterfat  differentials  to  handlers. 

1002.53  Location  differentials  to  handlers. 

1002.54  Rate  of  compensatory  payments. 

1002.55  Use  of  equivalent  prices. 

APPLICATION  OF  PROVISIONS 

1002.60  Producer-handlers. 

1002.61  Plants  subject  to  other  Federal 

orders. 

1002.62  Handlers  operating  nonpool  plants. 

1002.63  Milk  caused  by  a  handler  to  be 

delivered  to  another  handler’s 
pool  plant. 

DETERMINATION  OF  PRICES  TO  PRODUCERS 

1002.70  Computation  of  the  obligation  of 

each  handler. 

1002.71  Computation  of  the  uniform  price. 

1002.72  Computation  of  uniform  prices  for 

base  milk  and  excess  milk. 

1002.73  Butterfat  differential  to  producers. 

1002.74  Location  differential  to  producers. 

1002.75  Notification  of  handlers. 

PAYMENTS 

1002.80  Time  and  method  of  payment  for 

producer  milk. 

1002.81  Producer-settlement  fund. 

1002.82  Payments  to  the  producer-settle¬ 

ment  fund. 

1002.83  Payments  out  of  the  producer-set¬ 

tlement  fund. 

1002.84  Adjustment  of  accounts. 

1002.85  Marketing  services. 

1002.86  Expenses  of  administration. 

1002.87  Termination  of  obligations. 

DETERMINATION  OF  BASE 

1002.90  Computation  of  dally  average  base 

for  each  producer. 

1002.91  Base  rules. 

1002.92  Announcement  of  established 

bases.  * 

EFFECTIVE  TIME,  SUSPENSION,  OR  TERMINATION 

1002.100  Effective  time. 

1002.101  Suspension  or  termination. 

100G.102  Continuing  obligations. 

1002.103  Liquidation. 


MISCELLANEOUS  PROVISIONS 

Sec. 

1002.110  Agents. 

1002.111  Separability  of  provisions. 

Authority;  §§  1002.0  to  1002.111  issued 
under  sec.  5,  49  Stat.  753,  as  amended;  7 
U.  S.  C.  608c. 

§  1002.0  Findings  and  determinations. 
The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  each  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and  determina¬ 
tions  are  hereby  ratified  and  affirmed, 
except  insofar  as  such  findings  and  de¬ 
terminations  may  be  in  conflict  with  the 
findings  and  determinations  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR,  Part  900) ,  a  public  hear¬ 
ing  was  held  upon  a  proposed  mar¬ 
keting  agreement  and  certain  proposed 
amendments  to  the  order  regulating  the 
handling  of  milk  in  the  Greater  Wheel¬ 
ing,  West  Virginia,  marketing  area. 
Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order  as 
hereby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  in  the  current 
of  interstate  commerce  or  directly  bur¬ 
den,  obstruct  or  affect  interstate  com¬ 
merce  in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share  of 
such  expense,  4  cents  per  hundredweight 
or  such  amount  not  to  exceed  4  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  to  each  hundred¬ 
weight  of  butterfat  and  skim  milk  con¬ 
tained  in  producer  milk,  other  source 
milk  allocated  to  Class  I  milk,  and  Class 
I  milk  disposed  of  in  the  marketing  area 


(except  to  a  pool  plant)  from  a  nonpool 
plant. 

(b)  Additional  findings.  It  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  order  amending 
the  order,  as  amended,  effective  Decern- 
ber  1,  1957.  Such  action  is  necessary  in 
the  public  interest  in  order  to  reflect 
current  marketing  conditions  and  to 
insure  the  production  of  an  adequate 
supply  of  milk  for  the  Greater  Wheeling 
marketing  area.  Any  delay  beyond  De¬ 
cember  1  in  the  effective  date  of  this 
order  will  tend  to  affect  adversely  the 
production  of  an  adequate  supply  of  milk 
for  the  Greater  Wheeling  marketing 
area. 

The  changes  effected  by  this  order 
amending  the  order,  as  amended,  do  not 
require  of  persons  affected  substantial 
or  extensive  changes  prior  to  the  effec¬ 
tive  date.  The  provisions  of  the  said 
order  are  well  known  to  handlers,  the 
public  hearing  having  been  held  on 
March  26,  27  and  28,  1957,  the  recom¬ 
mended  decision  having  been  issued  on 
September  10,  1957  (22  F.  R.  7316),  and 
the  final  decision  having  been  issued  on 
November  13,  1957.  Therefore,  reason¬ 
able  time,  under  the  circumstances,  has 
been  afforded  persons  affected  to  prepare 
for  its  effective  date  and  it  would  be 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  this  amendment  for 
30  days  after  its  publication  in  the 
Federal  Register. 

In  view  of  the  foregoing,  it  is  hereby 
found  that  good  cause  exists  for  making 
this  order  amending  the  order,  as 
amended,  effective  December  1,  1957 
(Sec.  4  (c),  Administrative  Procedure 
Act,  5  U.  S.  C.  1003  (c) ) . 

(c)  Determinations.  It  is  hereby  de¬ 
termined  that  handlers  (excluding  co¬ 
operative  associations  of  producers  who 
are  not  engaged  in  processing,  distribu¬ 
ting  or  shipping  milk  covered  by  this 
order  amending  the  order)  of  more  than 
50  percent  of  the  volume  of  milk  covered 
by  this  order  amending  the  order,  which 
is  marketed  within  the  said  marketing 
area,  refused  or  failed  to  sign  the  pro¬ 
posed  marketing  agreement  regulating 
the  handling  of  milk  in  the  said  market¬ 
ing  area,  and  it  is  hereby  further  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  such 
handlers  to  sign  said  marketing  agree¬ 
ment  tends  to  prevent  the  effectuation 
of  the  declared  policy  of  the  act; 

(2)  This  issuance  of  this  order  amend¬ 
ing  the  order  is  the  only  practical  means, 
pursuant  to  the  declared  policy  of  the 
Act,  of  advancing  the  interests  of  pro¬ 
ducers  of  milk  which  is  produced  for 
sale  in  the  said  marketing  area;  and 

(3)  The  issuance  of  this  order  amend¬ 
ing  the  order  is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and  who, 
during  the  representative  period  (August 
1957) ,  were  engaged  in  the  production  of 
milk  for  sale  in  the  said  marketing  area. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  effec¬ 
tive  date  hereof,  the  handling  of  milk 
in  the  Greater  Wheeling,  West  Virginia, 
marketing  area  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
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conditions  of  the  aforesaid  order  as 
hereby  amended,  and  the  aforesaid  order 
is  hereby  amended  to  read  as  follows: 


DEFINITIONS 

§  1002.1  Act.  “Act”  means  Public 
Act  No.  10,  73d  Congress,  as  amended, 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.  S.  C.  601  et 
seq.)  • 

§  1002.2  Secretary.  “Secretary” 
means  the  Secretary  of  Agriculture  of 
the  United  States  or  any  other  officer  or 
employee  of  the  United  States  author¬ 
ized  to  exercise  the  powers  or  to  perform 
the  duties  of  the  said  Secretary  of  Agri¬ 
culture. 

§  1002.3  Department  of  Agriculture. 
"Department  of  Agriculture”  means  the 
United  States  Department  of  Agricul¬ 
ture  or  any  other  Federal  agency  au¬ 
thorized  to  perform  the  price  reporting 
functions  specified  in  this  part. 

§  1002.4  Person.  “Person”  means 
any  individual,  partnership,  corporation, 
association,  or  other  business  unit. 

§  1002.5  Greater  Wheeling  marketing 
area.  “Greater  Wheeling  marketing 
area”,  hereinafter  called  the  “marketing 
area”,  means  all  territory  included  with¬ 
in  the  boundaries  of  (a)  Jefferson,  Bel¬ 
mont  and  Monroe  counties,  Ohio,  (b) 
Hancock,  Brooke,  Ohio,  and  Marshall 
counties,  West  Virginia,  (c)  East  Liver¬ 
pool,  St.  Clair,  Wellsville,  Yellow  Creek, 
Madison,  and  Washington  townships  in 
Columbiana  County,  Ohio,  and  (d)  Lon¬ 
donderry,  Oxford  and  Millwood  town¬ 
ships  in  Guernsey  County,  Ohio. 

§  1002.6  Producer.  “Producer** 
means  any  person  except  a  producer 
handler  who  produces  milk  in  compli¬ 
ance  with  Grade  A  inspection  require¬ 
ments  of  a  duly  constituted  health 
authority  having  jurisdiction  in  the 
marketing  area,  which  milk  is  received 
during  the  month  at  a  pool  plant:  Pro¬ 
vided.  That  if  such  milk  is  diverted  from 
a  pool  plant  by  a  handler  to  a  nonpool 
plant  (except  a  nonpool  plant  at  which 
the  handling  of  milk  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order)  for  his  account  any  day 
during  the  months  of  March  through 
July  or  on  not  more  than  10  days  during 
any  other  month,  the  milk  so  diverted 
shall  be  deemed  to  have  been  received 
at  a  pool  plant  at  the  location  of  the 
plant  from  which  diverted. 

§  1002.7  Approved  plant.  “Approved 
plant”  means  all  of  the  buildings,  prem¬ 
ises  and  facilities  of  (a)  a  plant  in  which 
any  fluid  milk  product  is  processed  or 
packaged  and  from  which  any  fluid  milk 
product  is  disposed  of  during  the  month 
on  routes  (including  disposal  through 
plant  stores,  vendors  or  by  vending  ma¬ 
chines)  to  wholesale  or  retail  outlets 
(excluding  other  plants)  in  the  market¬ 
ing  area,  or  (b)  a  plant  from  which 
fluid  milk  products  eligible  for  distribu¬ 
tion  in  the  marketing  area  under  a  Grade 
A  label  are  shipped  during  the  month 
to  a  plant  described  in  paragraph  (a) 
of  this  section. 
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§  1002.8  Distributing  plant.  “Dis¬ 
tributing  plant”  means  an  approved 
plant  which  meets  the  conditions  of 
both  paragraphs  (a)  and  (b)  of  this 
section: 

(a)  Not  less  than  the  required  per¬ 
centage  (as  specified  herein)  of  the  vol¬ 
ume  of  milk  received  thereat  from  dairy 
farmers  who  meet  the  inspection  re¬ 
quirements  pursuant  to  §  1002.6  is  dis¬ 
posed  of  as  Class  I  milk  during  the  month 
on  routes  (including  disposal  through 
plant  stores,  vendors  or  by  vending  ma¬ 
chines)  to  wholesale  or  retail  outlets 
(except  pool  plants) ,  such  required  per¬ 
centages  being  45  percent  in  April,  May 
and  June,  and  55  percent  in  other 
months;  and 

(b)  Not  less  than  5  percent  of  such 
disposition  on  routes  as  described  in 
paragraph  (a)  of  this  section  is  to  whole¬ 
sale  or  retail  outlets  (except  pool  plants) 
in  the  marketing  area. 

§  1002.9  Supply  plant.  “Supply 
plant”  means:  During  any  of  the  months 
of  September  through  January,  inclu¬ 
sive,  an  approved  plant  from  which,  dur¬ 
ing  the  month,  fluid  milk  products  equal 
to  not  less  than  55  percent  of  its  receipts 
from  dairy  farmers  who  meet  the  in¬ 
spection  requirements  pursuant  to 
§  1002.6  are  shipped  to  distributing  plants 
or  plants  described  in  §  1002.10  (c)  which 
during  the  month  dispose  of  as  Class  I 
milk  on  routes  described  in  §  1002.8 
(a),  a  volume  not  less  than  55  percent 
of  the  sum  of:  (a)  Milk  received  by  the 
plant  from  producers  pursuant  to 
§  1002.14  (a)  and  (b) ;  (b)  milk  caused  to 
be  delivered  to  the  plant  pursuant  to 
§  1002.63;  and  (c)  any  other  fluid  milk 
product  received  by  the  plant  and  eligible 
for  distribution  in  the  marketing  area 
under  a  Grade  A  label:  Provided,  That  if 
a  plant  qualifies  as  a  supply  plant  pur¬ 
suant  to  this  section  in  each  of  the 
months  of  September,  October,  Novem¬ 
ber,  December,  and  January,  such  plant 
shall  be  a  pool  plant  until  the  end  of  the 
following  August,  unless  the  operator  re¬ 
quests  in  writing  that  such  plant  not  be 
a  pool  plant  beginning  in  the  month  fol¬ 
lowing  the  date  of  such  request. 


§  1002.10  Pool  plant.  “Pool  plant” 
means : 

(a)  A  distributing  plant; 

(b)  A  supply  plant;  or 

(c)  An  approved  plant  which  receives 
no  milk  from  dairy  farmers  and  from 
which  Class  I  milk  equal  to  not  less  than 
5  percent  of  milk  disposed  of  during  the 
month  on  routes  (including  disposal 
through  plant  stores,  vendors  or  by  vend¬ 
ing  machines)  to  retail  or  wholesale  out¬ 
lets  (excluding  pool  plants),  is  so  dis¬ 
posed  of  in  the  marketing  area. 

§  1002.11  Nonpool  plant.  “Nonpool 
plant”  means  any  milk  plant  other  than 
a  pool  plant. 

§  1002.12  Handler.  “Handler” 
means:  (a)  A  cooperative  association 
with  respect  to  milk  of  producers  di¬ 
verted  for  the  account  of  such  associa¬ 
tion  from  a  pool  plant  to  a  nonpool 
plant  in  accordance  with  the  provisions 
of  §  1002.6;  or  (b)  Any  person  in  his 
capacity  as  the  operator  of  one  or  more 
approved  plants. 


§  1002.13  Producer -handler.  “Pro¬ 
ducer-handler”  means  a  person  who 
operates  both  a  dairy  farm(s)  and  a 
milk  processing  or  bottling  plant  at 
which  each  of  the  following  conditions  is 
met  during  the  month : 

(a)  Milk  is  received  from  the  dairy 
farm(s)  of  such  person  but  from  no 
other  dairy  farm; 

(b)  Fluid  milk  products  are  disposed 
of  on  routes  or  through  a  plant  store  to 
retail  or  wholesale  outlets  in  the  market¬ 
ing  area;  and 

(c)  The  butterfat  or  skim  milk  dis¬ 
posed  of  in  fluid  milk  products  does  not 
exceed  the  butterfat  or  skim  milk,  re¬ 
spectively,  received  in  the  form  of  milk 
from  the  dairy  farm(s)  of  such  person 
and  in  the  form  of  fluid  milk  products 
from  pool  plants  of  other  handlers. 

§  1002.14  Producer  milk.  “Producer 
milk”  means  only  that  skim  milk  and 
butterfat  contained  in  milk  (a)  received 
by  a  handler  directly  from  producers,  not 
including  milk  delivered  for  another 
handler’s  account  pursuant  to  §  1002.63; 
or  (b)  diverted  by  a  handler  to  a  non¬ 
pool  plant  (except  a  nonpool  plant  at 
which  the  handling  of  milk  is  subject 
to  the  classification  and  pricing  provi¬ 
sions  of  another  order  issued  pursuant 
to  the  act)  in  accordance  with  the  pro¬ 
visions  of  §  1002.6;  or  (c)  caused  by  a 
handler  to  be  delivered  for  his  account 
to  the  pool  plant  of  another  handler 
pursuant  to  §  1002.63. 

§  1002.15  Fluid  milk  product.  “Fluid 
milk  product”  means  milk,  skim  milk, 
buttermilk,  flavored  milk,  flavored  milk 
drinks,  yogurt,  cream  or  any  mixture  in 
fluid  form  of  milk,  skim  milk  and  cream 
(except  sterilized  products  packaged  in 
hermetically  sealed  containers,  egg  nog, 
ice  cream  mix  and  aerated  cream). 

§  1002.16  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
Jjutterfat  contained  in: 

(a)  Receipts  during  the  month  of  fluid 
milk  products  except  (1)  fluid  milk  prod¬ 
ucts  received  from  pool  plants,  or  (2) 
producer  milk;  and 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month. 

§  1002.17  Cooperative  association. 
“Cooperative  association”  means  any  co¬ 
operative  association  of  producers  which 
the  Secretary  determines,  after  applica¬ 
tion  by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act;” 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members; 
‘and 

(c)  To  have  all  of  its  activities  under 
the  control  of  its  members. 

§  1002.18  Chicago  butter  price.  “Chi¬ 
cago  butter  price”  means  the  simple 
average,  as  computed  by  the  market  fid- 
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ministrator,  of  the  daily  wholesale  sell¬ 
ing  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  per  pound  of 
92-score  bulk  creamery  butter  at  Chicago 
as  reported  during  the  month  by  the 
Department  of  Agriculture. 

§  1002.19  Base  milk.  “Base  milk” 
means  milk  received  at  pool  plants  from 
a  producer  during  any  of  the  months  of 
March  through  July  which  is  not  in  ex¬ 
cess  of  such  producer’s  daily  average  base 
computed  pursuant  to  §  1002.90  multi¬ 
plied  by  the  number  of  days  of  milk  pro¬ 
duction  delivered  in  such  month. 

§  1002.20  Excess  milk.  “Excess  milk” 
means  milk  received  at  pool  plants  from 
a  producer  during  any  of  the  months  of 
March  through  July  which  is  in  excess  of 
the  base  milk  of  such  producer  for  such 
month,  and  shall  include  all  milk  re¬ 
ceived  during  such  months  from  a  pro¬ 
ducer  for  whom  no  daily  average  base 
can  be  computed  pursuant  to  §  1002.90. 

MARKET  ADMINISTRATOR 

§  1002.25  Designation.  The  agency 
for  the  administration  of  this  part  shall 
be  a  market  administrator,  selected  by 
the  Secretary,  who  shall  be  entitled  to 
such  compensation  as  may  be  determined 
by,  and  shall  be  subject  to  removal  at 
the  discretion  of,  the  Secretary. 

§  1002.26  Powers.  The  market  ad¬ 
ministrator  shall  have  the  following 
powers  with  respect  to  this  part: 

(a)  To  administer  its  terms  and  pro¬ 
visions  ; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions ; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 
and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  1002.27  Duties.  The  market  ad¬ 
ministrator  shall  perform  all  duties  nec¬ 
essary  to  administer  the  terms  and  pro¬ 
visions  of  this  part,  including,  but  not 
limited  to  the  following: 

(a)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  funds  received 
pursuant  to  §  1002.86:  (1)  The  cost  of 
his  bond  and  of  the  bonds  of  his  em¬ 
ployees,  (2)  his  own  compensation,  and 
(3)  all  other  expenses,  except  those  in¬ 
curred  under  §  1002.85  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 


vided  for  in  this  section,  and  upon  re¬ 
quest  by  the  Secretary,  surrender  the 
same  to  such  other  person  as  the  Sec¬ 
retary  may  designate; 

(f)  Publicly  disclose  to  handlers  and 
producers,  at  his  discretion,  unless 
otherwise  directed  by  the  Secretary,  by 
posting  in  a  conspicuous  place  in  his 
office  and  by  such  other  means  as  he 
deems  appropriate,  the  name  of  any 
handler  who,  after  the  date  on  which 
he  is  required  to  perform  such  acts,  has 
not  made  reports  pursuant  to  §§  1002.30 
and  1002.31  or  payments  pursuant  to 
§§  1002.80  through  1002.86; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be- requested  by  the  Secretary; 

(h)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  requests 
the  percentage  of  producer  milk  de¬ 
livered  by  members  of  such  association 
which  was  used  in  each  class  by  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report  the  milk  so  re¬ 
ceived  shall  be  prorated  to  each  class  in 
accordance  with  the  total  utilization  of 
producer  milk  by  such  handler; 

(i)  Verify  all  reports  and  payments  of 
each  handler  by  audit  if  necessary,  of 
such  handler’s  records  and  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
skim  milk  and  butterfat  for  such  han¬ 
dler  depends;  and  by  such  other  means 
as  are  necessary; 

( j )  Prepare  and  make  available  for  the 
benefit  of  producers,  consumers,  and 
handlers,  general  statistics  and  informa¬ 
tion  concerning  the  operation  of  this 
order  which  do  not  reveal  confidential 
information;  and 

(k)  On  or  before  the  date  specified 
publicly  announce,  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
and  mail  to  each  handler  at  his  last 
known  address  a  notice  of,  the  following: 

(l)  The  5th  day  of  each  month,  the 
Class  I  milk  price  and  the  Class  I  butter- 
fat  differential,  both  for  the  current 
month ;  and  the  Class  n  milk  price,  and 
the  Class  II  butterfat  differential,  both 
for  the  preceding  month,  and 

(2)  The  11th  day  of  each  month,  the 
uniform  prices,  computed  pursuant  to 
§§  1002.71  and  1002.72,  and  the  producer 
butterfat  differential,  both  for  the  pre¬ 
ceding  month. 

REPORTS,  RECORDS,  AND  FACILITIES 

§  1002.30  Reports  of  sources  and  utili¬ 
zation.  On  or  before  the  7th  day  after 
the  end  of  each  month  each  handler, 
except  a  producer-handler,  shall  report 
for  each  of  his  approved  plants  for  such 
month  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(1)  Producer  milk; 

(2)  Fluid  milk  products  received  from 
other  pool  plants; 

(3)  Other  source  milk; 

(4)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month; 

(5)  Milk  caused  to  be  moved  from  a 
producer’s  farm  to  a  plant  of  another 
handler;  and 


(b)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  including  separate  statements  as  to 
the  disposition  of  Class  I  milk  outside  the 
marketing  area,  and  inventories  of  fluid 
milk  products  on  hand  at  the  end  of  the 
month. 

§  1002.31  Other  reports,  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  prescribe; 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator: 

(1)  On  or  before  the  7th  day  of  each 
of  the  months  of  April  through  August 
the  aggregate  quantity  of  base  milk  re¬ 
ceived  at  his  pool  plant(s)  for  the  pre¬ 
ceding  month, 

(2)  On  or  before  the  20th  day  after 
the  end  of  the  month,  for  each  of  his 
pool  plants,  his  producer  payroll  for 
such  month  which  shall  show  for  each 
producer:  (i)  His  name  and  address,  (ii) 
the  total  pounds  of  milk  received  from 
such  producer,  including  for  the  months 
of  March  through  July,  the  pounds  of 
base  milk,  (iii)  the  days  for  which  milk 
v.as  received  from  such  producer  if  less 
than  the  entire  month,  (iv)  the  average 
butterfat  content  of  such  milk,  and  (v) 
the  net  amount  of  such  handler’s  pay¬ 
ment  to  the  producer,  together  with  the 
price  paid  and  the  amount  and  nature 
of  any  deductions, 

(3)  On  or  before  the  day  prior  to 
diverting  producer  milk  pursuant  to 
§  1002.6  his  intention  to  divert  such  milk, 
the  date  or  dates  of  such  diversion  and 
the  nonpool  plant  to  which  such  milk  is 
to  be  diverted,  and 

(4)  Such  other  information  with  re¬ 
spect  to  his  sources  and  utilization  of 
butterfat  and  skim  milk  as  the  market 
administrator  may  prescribe. 

§  1002.32  Records  and  facilities.  Each 
handler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  during 
the  usual  hours  of  business  such  accounts 
and  records  of  his  operations  and  such 
facilities  as  are  necessary  for  the  market 
administrator  to  verify  or  establish  the 
correct  data  for  each  month  with  respect 
to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  tests  for  butter¬ 
fat  and  other  content  of  all  products 
handled ; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by  all 
items  of  products  on  hand  at  the  begin¬ 
ning  and  end  of  each  month;  and 

(d)  Payments  to  producers,  including 
any  deductions  authorized  by  producers 
and  disbursement  of  money  so  deducted. 

§  1002.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain: 
Provided,  That  if,  within  such  three- 
year  period,  the  market  administrator 
notifies  the  handler  in  writing  that  the 
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retention  of  such  books  and  records,  or 
of  specified  books  and  records,  is  neces¬ 
sary  in  connection  with  a  proceeding 
under  section  8c  (15)  (A)  of  the  act  or 
a  court  action  specified  in  such  notice, 
the  handler  shall  retain  such  books  and 
records,  or  specified  books  and  records, 
until  further  written  notification  from 
the  market  administrator.  In  either 
case,  the  market  administrator  shall  give 
further  written  notification  to  the  han¬ 
dler  promptly  upon  the  termination  of 
the  litigation  or  when  the  records  are 
no  longer  necessary  in  connection  there¬ 
with. 

CLASSIFICATION  OF  MILK 

§  1002.40  Skim  milk  and  butterfat 
to  be  classified.  The  skim  milk  and 
butterfat  to  be  reported  pursuant  to 
§  1002.30  (a)  shall  be  classified  each 
month  pursuant  to  the  provisions  of 
§§  1002.41  through  1002.45. 

§  1002.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  1002.42  through  1002.45,  the  classes 
of  utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  skim  milk  and  butterfat:  (1)  Dis¬ 
posed  of  from  the  plant  in  the  form  of 
fluid  milk  products,  except  those  classi¬ 
fied  pursuant  to  paragraph  (b)  (3)  and 

(4)  of  this  section,  and  (2)  not  specifi¬ 
cally  accounted  for  as  Class  II  milk;  and 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat:  (1)  Used 
to  produce  any  product  other  than  a  fluid 
milk  product;  (2)  contained  in  inven¬ 
tories  of  fluid  milk  products  on  hand  at 
the  end  of  the  month;  (3)  disposed  of  in 
bulk  to  any  manufacturer  of  candy,  soup 
or  bakery  products  who  does  not  dispose 
of  milk  in  fluid  form;  (4)  disposed  of  as 
skim  milk  and  used  for  livestock  feed  or 
skim  milk  dumped  subject  to  prior  noti¬ 
fication  to  and  inspection  (at  his  discre¬ 
tion)  by  the  market  administrator;  and 

(5)  in  shrinkage  not  to  exceed  2  percent, 
respectively,  of  the  skim  milk  and  butter¬ 
fat  contained  in  producer  milk  (except 
that  diverted  pursuant  to  §  1002.6)  and 
other  source  milk:  Provided,  That  if 
shrinkage  of  skim  milk  or  butterfat  is 
less  than  such  2  percent  it  shall  be 
assigned  pro  rata  to  the  skim  milk  or 
butterfat  contained  in  producer  milk 
(except  that  diverted  pursuant  to 
§  1002.6)  and  other  source  milk,  re¬ 
spectively. 

§  1002.42  Responsibility  of  handlers. 
All  skim  milk  and  butterfat  to  be  classi¬ 
fied  pursuant  to  this  order  shall  be  classi¬ 
fied  Class  I  milk,  unless  the  handler  who 
first  receives  such  skim  milk  and  butter¬ 
fat  establishes  to  the  satisfaction  of  the 
market  administrator  that  it  should  be 
classified  as  Class  II  milk. 

§  1002.43  Transfers,  (a)  Skim  milk 
and  butterfat  transferred  to  a  pool  plant 
of  another  handler  (including  that  which 
the  handler  causes  to  be  delivered  from 
a  producer’s  farm  tP  the  pool  plant  of 
the  other  handler,  but  not  including 
transfers  to  a  producer-handler)  in  the 
form  of  fluid  milk  products  shall,  to  the 
extent  required,  be  classified  so  as  to 
result  in  the  maximum  assignment  of  the 
producer  milk  of  both  handlers  to  Class 
I  milk.  Any  additional  amounts  of  skim 
milk  and  butterfat  shall  be  classified 
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Class  I  milk,  unless  the  operators  of  both 
plants  claim  utilization  thereof  in  Class 
II  milk  in  their  reports  submitted  pursu¬ 
ant  to  §  1002.30:  Provided,  That  the  skim 
milk  or  butterfat  so  assigned  to  Class  II 
milk  for  any  month  shall  be  limited  to 
the  respective  amounts  thereof  remain¬ 
ing  in  Class  II  milk  for  such  month  at 
the  pool  plant (s)  of  the  receiving  han¬ 
dler  after  the  subtraction  of  other  source 
milk  pursuant  to  §  1002.45; 

(b)  Skim  milk  and  butterfat  trans¬ 
ferred  to  the  plant  of  a  producer-han¬ 
dler  in  the  form  of  fluid  milk  products, 
shall  be  classified  Class  I  milk ; 

(c)  Skim  milk  and  butterfat  trans¬ 
ferred  or  diverted  in  bulk  form  as  milk 
or  skim  milk  to  a  nonpool  milk  plant 
shall  be  classified  Class  I  milk  unless,  (1) 
the  transferee-plant  is  located  less  than 
250  miles  from  the  Court  House  in 
Wheeling,  West  Virginia,  by  the  shortest 
hard  surfaced  highway  distance,  as  de¬ 
termined  by  the  market  administrator, 
(2)  the  transferring  or  diverting  handler 
claims  classification  in  Class  II  milk  in 
his  report  submitted  to  the  market  ad¬ 
ministrator  pursuant  to  §  1002.30  for  the 
month  within  which  such  transaction 
occurred,  (3)  the  operator  of  the  non¬ 
pool  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  at  such  plant  which  are 
made  available  if  requested  by  the  mar¬ 
ket  administrator  for  the  purpose  of 
verification,  and  (4)  not  less  than  an 
equivalent  amount  of  skim  milk  and 
butterfat  was  actually  utilized  in  the 
nonpool  plant  in  the  use  indicated  in 
such  report:  Provided,  That  if  it  is 
found  that  an  equivalent  amount  of 
skim  milk  and  butterfat  was  not  actually 
used  in  such  plant  during  the  month  in 
such  indicated  use,  the  pounds  trans¬ 
ferred  in  excess  of  such  actual  use  shall 
be  classified  Class  I  milk;  and 

-(d)  Skim  milk  and  butterfat  trans¬ 
ferred  in  bulk  form  as  cream  to  a  non¬ 
pool  plant  shall  be  classified  Class  I  milk 
unless,  (1)  the  transferring  handler 
claims  classification  in  Class  II  milk  in 
his  report  submitted  to  the  market  ad¬ 
ministrator  pursuant  to  §  1002.30,  (2) 
the  handler  attaches  tags  or  labels  to 
each  container  of  such  cream  bearing 
the  words  “for  manufacturing  uses  only” 
and  the  shipment  is  so  invoiced,  (3)  the 
handler  gives  the  market  administrator 
sufficient  notice  to  allow  him  to  verify 
such  shipment,  (4)  the  operator  of  the 
nonpool  plant  maintains  books  and  rec¬ 
ords  showing  the  utilization  of  all  skim 
milk  and  butterfat  at  such  plant  which 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose  of 
verification,  and  (5)  not  less  than  an 
equivalent  amount  of  skim  milk  and 
butterfat  was  actually  utilized  in  the 
nonpool  plant  in  the  use  indicated  in 
such  report:  Provided,  That  if  it  is  found 
that  an  equivalent  amount  of  skim  milk 
and  butterfat  was  not  actually  used  in 
such  plant  during  the  month  in  such 
indicated  use,  the  pounds  transferred  in 
excess  of  such  actual  use  shall  be  classi¬ 
fied  Class  I  milk. 

§  1002.44  Computation  of  skim  milk 
and  butterfat  in  each  class.  For  each 
month,  the  market  administrator  shall 
correct  for  mathematical  and  other  ob¬ 


vious  errors,  the  reports  submitted  by 
each  handler  pursuant  to  §  1002.30  and 
compute  the  total  pounds  of  skim  milk 
and  butterfat  respectively,  in  Class  I 
milk  and  Class  H  milk  at  all  of  the  pool 
plants  of  such  handler:  Provided,  That 
the  skim  milk  contained  in  any  product 
utilized,  produced,  or  disposed  of  by  the 
handler  during  the  month  shall  be  con¬ 
sidered  to  be  an  amount  equivalent  to 
the  nonfat  milk  solids  contained  in  such 
product,  plus  all  of  the  water  originally 
associated  with  such  solids. 

§  1002.45  Allocation  of  skim  milk  and 
butterfat  classified,  (a)  The  pounds  of 
skim  milk  remaining  in  each  class  after 
making  the  following  computations  each 
month  with  respect  to  the  pool  plant(s) 
of  each  handler,  shall  be  the  pounds  of 
skim  milk  in  such  class  allocated  to  the 
producer  milk  of  such  handler  for  such 
month, 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  II  milk  the  shrinkage 
of  skim  milk  in  producer  milk  classified 
as  Class  II  milk  pursuant  to  §  1002.41  (b) , 

(2)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  n  milk  the 
pounds  of  skim  milk  in  other  source  milk 
except  that  to  be  subtracted  pursuant  to 
subparagraph  (3)  of  this  paragraph: 
Provided,  That  if  the  pounds  of  skim  milk 
to  be  subtracted  are  greater  than  the  re¬ 
maining  pounds  of  skim  milk  in  Class  II 
milk,  the  balance  shall  be  subtracted 
from  the  pounds  of  skim  milk  in  Class  I 
milk, 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  II  milk  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  from  plants  regulated  un¬ 
der  another  order  (s)  issued  pursuant 
to  the  act  and  classified  as  Class  I  pursu¬ 
ant  to  such  other  order (s) :  Provided, 
That  if  the  pounds  of  skim  milk  to  be 
subtracted  are  greater  than  the  remain¬ 
ing  pounds  of  skim  milk  in  Class  II  milk, 
the  balance  shall  be  subtracted  from  the 
pounds  of  skim  milk  in  Class  I  milk, 

(4)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  n  milk  the 
pounds  of  skim  milk  contained  in  inven¬ 
tory  of  fluid  milk  products  on  hand  at 
the  beginning  of  the  month:  Provided, 
That  if  the  pounds  of  skim  milk  in  such 
inventory  exceed  the  remaining  pounds 
of  skim  milk  in  Class  II  milk  the  balance 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  milk, 

(5)  Subtract  the  pounds  of  skim  milk 
in  fluid  milk  products  received  from  pool 
plants  of  other  handlers  from  the  pounds 
of  skim  milk  remaining  in  the  class  to 
which  assigned,  pursuant  to  §  1002.43 
(a), 

(6)  Add  to  the  pounds  of  skim  milk 
remaining  in  Class  II  milk  the  pounds 
of  skim  milk  subtracted  pursuant  to 
subparagraph  (1)  of  this  paragraph, 

(7)  If  the  pounds  of  skim  milk  re¬ 
maining  in  all  classes  exceed  the  pounds 
of  skim  milk  in  milk  received  from  pro¬ 
ducers,  subtract  such  Access  from  the 
pounds  of  skim  milk  remaining  in  the 
various  classes  in  series  beginning  with 
Class  II  milk; 

(b)  Determine  the  pounds  of  butter¬ 
fat  in  each  class  to  be  allocated  to  pro¬ 
ducer  milk  in  the  manner  prescribed  in 
paragraph  (a)  of  this  section  for  de- 
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termining  the  allocation  of  skim  milk 
to  producer  milk;  and 

(c)  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  in  each  class  cal¬ 
culated  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section  and  determine  the 
percentage  of  butterfat  in  the  producer 
milk  allocated  to  each  class. 

MINIMUM  PRICES 

§  1002.50  Basic  formula  price.  The 
higher  of  the  prices  computed  pursuant 
to  paragraph  (a),  (b),  or  (c)  of  this 
section,  rounded  to  the  nearest  whole 
cent,  shall  be*known  as  the  basic  for¬ 
mula  price. 

(a)  The  average  of  the  basic  or  field 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk 
of  3.5  percent  butterfat  content  received 
from  farmers  during  the  month  at  the 
following  plants  or  places  for  which 
prices  have  been  reported  to  the  market 
administrator  or  to  the  Department: 

Present  Operator  and  Location 

Borden  Co.,  Mt.  Pleasant,  Mich. 

Borden  Co.,  New  London,  Wls. 

Borden  Co.,  Orfordville,  Wls. 

Carnation  Co.,  Oconomowoc,  Wls. 

Carnation  Co.,  Richland  Center,  Wls. 

Carnation  Co.,  SRarta,  Mich. 

Pet  Milk  Co.,  Belleville,  Wls. 

Pet  Milk  Co.,  Coopersville,  Mich. 

Pet  Milk  Co.,  Hudson,  Mich. 

Pet  Milk  Co.,  New  Glarus,  Wis. 

Pet  Milk  Co.,  Wayland,  Mich. 

White  House  Milk  Co.,  Manitowoc,  Wis. 

White  House  Milk  Co.,  West  Bend,  Wis. 

(b)  The  price  resulting  from  the  fol¬ 
lowing  computation: 

(1)  Multiply  by  6  the  simple  average 
as  computed  by  the  market  administra¬ 
tor,  of  the  daily  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  Grade  A  (92-score)  bulk 
creamery  butter  per  pound  at  Chicago 
as  reported  by  the  Department  of  Agri¬ 
culture  during  the  month  for  which 
prices  are  being  computed, 

(2)  Add  an  amount  equal  to  2.4  times 
the  simple  average  as  published  by  the 
Department  of  Agriculture  of  the  prices 
determined  per  pound  of  “Cheddars"  on 
the. Wisconsin  Cheese  Exchange  at  Plym¬ 
outh,  Wisconsin,  for  the  trading  days 
that  fall  within  the  month,  and 

(3)  Divide  by  7  and  to  the  resulting 
amount  add  30  percent;  and  then 
multiply  by  3.5; 

(c)  The  price  per  hundredweight  com¬ 
puted  by  adding  together  the  plus  values 
of  subparagraphs  (1)  and  (2)  of  this 
paragraph: 

(1)  From  the  Chicago  butter  price, 
subtract  3  cents,  add  20  percent  thereof, 
and  multiply  by  3.5, 

(2)  From  the. simple  average  as  com¬ 
puted  by  the  market  administrator  of 
the  weighted  averages  of  the  carlot  prices 
per  pound  for  nonfat  dry  milk  solids, 
spray  and  roller  process,  respectively,  for 
human  consumption,  f .  o.  b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  for  the  period  from  the  26th  day 
of  the  immediately  preceding  month 
through  the  25th  day  of  the  current 
month  by  the  Department,  deduct  5.5 
cents  and  multiply  by  8.2. 

§  1002.51  Class  prices.  Subject  to  the 
provisions  of  §■§  1002.52  and  1002.53,  the 
minimum  class  prices  per  hundredweight 


of  milk  containing  3.5  percent  butterfat 
to  be  paid  by  each  handler  for  milk 
received  at  his  pool  plant  from  producers 
during  the  month  shall  be  determined  as 
follows: 

(a)  Class  I  milk  price.  The  Class  I 
milk  price  shall  be  the  basic  formula 
price  (computed  pursuant  to  §  1002.50) 
for  the  preceding  month  plus  the  follow¬ 
ing  amount  for  the  month  indicated; 


Month  Amount 

February,  March,  April, 

May,  June,  and  July _ $1.  50 

All  others _  1.  95 


Provided,  That  this  Class  I  price  shall  be 
increased  or  decreased  by  the  amount  of 
any  “supply-demand  adjustment”  effec¬ 
tive  in  the  calculation  of  the  Class  I  price 
for  the  preceding  month  under  the  terms 
of  the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  Cleveland,  Ohio, 
marketing  area  (Order  No.  75,  Part  975 
of  this  chapter) ;  and 

(b)  Class  II  milk  price.  The  Class  n 
milk  price  shall  be  the  basic  formula 
price  computed  pursuant  to  §  1002.50. 

§  1002.52  Butterfat  differentials  to 
handlers.  For  milk  containing  more  or 
less  than  *3 .5  percent  butterfat,  the  class 
prices  calculated  pursuant  to  §  1002.51 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  but¬ 
terfat  at  the  appropriate  rate,  rounded 
to  the  nearest  one-tenth  cent,  deter¬ 
mined  as  follows: 

(a)  Class  I  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  preceding 
month  by  0.13;  and 

(b)  Class  II  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  month  by  0.115. 

§  1002.53  Location  differentials  to 
handlers.  For  milk  disposed  of  from  a 
pool  plant  located  60  miles  or  more  from 
the  city  halls  of  Wheeling,  West  Virginia, 
East  Liverpool,  Ohio,  or  Steubenville, 
Ohio,  whichever  is  nearest  by  shortest 
hard-surfaced  highway  distance  as  de¬ 
termined  by  the  market  administrator, 
as  Class  I  milk  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section,  but  not  to 
exceed  producer  milk  received  and  milk 
caused  to  be  delivered  pursuant  to 
§  1002.63  at  such  plant,  the  price  speci¬ 
fied  in  §  1002.51  (a)  shall  be  reduced  at 
the  rate  set  forth  in  the  following 
schedule : 


Distance  from  the  city  hall 
of  Wheeling,  W.  Va., 

East  Liverpool  or  Steu-  Rate  per 

benville,  Ohio,  which-  hundredweight 
ever  is  nearest  (miles) :  (cents) 

60  but  not  more  than  70 _  15.  0 

70  but  not  more  than  80 _ _  16.  5 

80  but  not  more  than  90 _  18.  0 

For  each  additional  10  miles  or 
fraction  thereof  an  additional _ _  1.0 


(a)  In  the  case  of  fluid  milk  products 
which  are  moved  from  the  pool  plant  to 
another  pool  plant,  assign  to  Class  I 
milk  for  the  purposes  of  this  section, 
that  portion  of  the  milk  moved  which 
remains  after  assigning  such  milk  to  the 
quantity  of  Class  II  milk  in  the  trans¬ 
feree  plant  as  determined  by  the  calcur 
lations  prescribed  in  §  1002.45  (a)  (1) 
through  (4),  and  the  comparable  steps 
in  §  1002.45  (b)  for  the  transferee  plant, 
such  assignment  to  Class  II  milk  in  the 
case  of  transfers  from  several  plants  to 
be  made  in  the  sequence  to  the  transfer¬ 


ring  plants  according  to  the  location  dif¬ 
ferential  applicable  at  each  transferring 
plant,  beginning  with  the  plant  having 
the  largest  differential;  and 

(b)  Class  I  disposition  from  the  plant 
other  than  disposition  to  the  other  pool 
plants. 

§  1002.54  Fate  of  compensatory  pay - 
ments.  The  rate  of  compensatory  pay¬ 
ment  per  hundredweight  shall  be  cal¬ 
culated  as  follows,  except  that  the  rate 
shall  be  zero  in  any  month  in  which 
total  deliveries  by  producers  are  less  than 
110  percent  of  Class  I  utilization  (ex¬ 
cluding  duplications)  in  plants  qualified 
as  pool  plants  pursuant  to  §  1002.10  (a) 
and  (b) : 

(a)  Subtract  the  Class  n  milk  price, 
adjusted  by  the  Class  II  butterfat  differ¬ 
ential,  from  the  Class  I  milk  price  ad¬ 
justed  by  the  Class  I  butterfat  differential 
and  adjusted  by  the  location  differential 
rates  set  forth  in  §  1002.53  for  the  loca¬ 
tion  of  the  plant  at  which  the  milk  was 
received  from  farmers. 

§  1002.55  Use  of  equivalent  prices.  If 
for  any  reason  a  price  quotation  required 
by  this  part  for  computing  class  prices  or 
for  other  purposes  is  not  available  in 
the  manner  described,  the  market  ad¬ 
ministrator  shall  use  a  price  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  which  is  required. 

APPLICATION  OF  PROVISIONS 

§  1002.60  Producer-handlers.  Sec¬ 
tions  1002.40  through  1002.45,  1002.50 
through  1002.53, 1002.61  through  1002.63, 
1002.70  through  1002.75,  and  1002.80 
through  1002.87  shall  not  apply  to  a 
producer-handler. 

§  1002.61  Plants  subject  to  other  Fed¬ 
eral  orders.  Upon  determination  by  the 
Secretary,  a  plant  specified  in  paragraph 
(a)  or  (b)  of  this  section  shall  be  treated 
as  a  nonpool  plant,  except  that  the  op¬ 
erator  of  such  plant  shall,  with  respect 
to  total  receipts  and  utilization  or  dis¬ 
position  of  skim  milk  and  butterfat  at 
the  plant,  make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  require  and  allow  verification  of 
such  reports  by  the  market  administra¬ 
tor: 

(a)  Any  plant  qualified  pursuant  to 
§  1002.10  (a)  or  (c)  which  disposes  of 
a  lesser  volume  of  Class  I  milk  in  the 
Greater  Wheeling  marketing  area  than 
in  a  marketing  area  where  milk  is  regu¬ 
lated  pursuant  to  another  order  issued 
pursuant  to  the  act,  and  which  is  subject 
to  the  classification  and  pricing  provi¬ 
sions  of  such  other  order  if  exempted 
pursuant  to  this  paragraph  from  regula¬ 
tion  as  a  pool  plant  under  this  part; 

(b)  Any  plant  qualified  pursuant  to 
§  1002.10  (b)  for  any  portion  of  the  pe¬ 
riod  February  through  August,  inclusive, 
that  the  milk  of  producers  at  such  plant 
is  subject  to  the  classification  and  pric¬ 
ing  provisions  of  another  order  issued 
pursuant  to  the  act  and  the  Secretary 
determines  that  such  plant  should  be 
exempted  from  this  part. 

§  1002.62  Handlers  operating  non¬ 
pool  plants.  Each  handler  who  is  the 
operator  of  a  nonpool  plant  which  is  not 
subject  to  the  classification  and  pricing 
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provisions  of  another  order  issued  pur¬ 
suant  to  the  act,  shall  on  or  before  the 
12th  day  after  the  end  of  each  month, 
pay  to  the  market  administrator  for  de¬ 
posit  into  the  producer-settlement  fund 
an  amount  calculated  by  multiplying  the 
total  hundredweight  of  butterfat  and 
skim  milk  disposed  of  in  the  form  of  fluid 
milk  products  from  such  nonpool  plant 
to  retail  or  wholesale  outlets  (including 
deliveries  by  vendors  and  sales  through 
plant  stores)  in  the  marketing  area  dur¬ 
ing  the  month,  by  the  rate  of  compensa¬ 
tory  payment  calculated  pursuant  to 
§  1002.54:  Provided,  That  such  pay¬ 
ments  shall  not  apply  to  butterfat  or 
skim  milk  in  excess  of  butterfat  or 
skim  milk  received  by  such  nonpool 
plant  from  dairy  farmers  and  in  the  form 
of  fluid  milk  products  from  plants  not 
fully  regulated  under  any  Federal  order. 

§  1002.63  Milk  caused  by  a  handler  to 
be  delivered  to  another  handler's  pool 
plant.  Milk  caused  by  a  handler,  as  the 
operator  of  a  pool  plant  which  is  an  ap¬ 
proved  plant  pursuant  to  §  1002.7  (a) ,  to 
be  delivered  for  his  account  to  another 
handler’s  pool  plant  similarly  qualified 
pursuant  to  §  1002.7  (a) ,  shall  be  con¬ 
sidered,  for  purposes  of  reporting,  clas¬ 
sification,  and  payment,  to  be  received 
by  the  handler  who  so  caused  the  milk 
to  be  delivered,  if  both  handlers  report 
such  milk  as  so  caused  to  be  delivered. 

DETERMINATION  OF  PRICES  TO  PRODUCERS 

§  1002.70  Computation  of  the  obliga¬ 
tion  of  each  handler.  For  each  month 
the  market  administrator  shall  compute 
the  obligation  of  each  pool  handler  as 
follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  computed  pursuant  to 
§  1002.45  by  the  applicable  class  price,  as 
adjusted  by  location  differentials  on  the 
amount  of  milk  to  which  location  differ¬ 
ential  allowance  applies  pursuant  to 
§  1002.53; 

(b)  Add  an  amount  computed  by 
multiplying  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from 
Class  I  milk  pursuant  to  §  1002.45  (a) 
(2)  and  (b)  by  the  rate  of  compensa¬ 
tory  payment  as  determined  pursuant 
to  §  1002.54  for  the  nearest  plant (s) 
from  which  an  equivalent  amount  of 
other  source  milk  was  received  in  the 
form  of  fluid  milk  products; 

(c)  Add  the  amounts  computed  by 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1002.45  (a)  (7)  and  (b)  by  the  applica¬ 
ble  class  price;  and 

(d)  Add  the  amount  computed  by 
multiplying  the  difference  between  the 
appropriate  Class  II  price  for  the  pre¬ 
ceding  month  and  4he  appropriate  Class 
I  milk  price  for  the  current  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  remaining  in  Class  II  milk  after 
the  calculations  pursuant  to  §  1002.45 
(a)  (5)  and  (b)  for  the  preceding  month 
or  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  milk 
pursuant  to  §  1002.45  (a)  (4)  and  (b)  for 
the  current  month,  whichever  is  less, 
respectively. 

§  1002.71  Computation  of  the  uniform 
price.  For  each  of  the  months  of  August 
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through  February,  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  of  producer  milk  of 

3.5  percent  butterfat  content,  f.  o.  b. 
market,  as  follows: 

(a)  Combine  into  one  total  the  obli¬ 
gations  computed  pursuant  to  §  1002.70 
for  all  pool  plants  which  submit  reports 
prescribed  in  §  1002.30  and  who  are  not 
in  default  of  payments  pursuant  to 
§  1002.80  or  §  1002.82; 

(b)  Subtract,  if  the  average  butterfat 
content  of  the  producer  milk  included 
under  paragraph  (a)  of  this  section  is 
greater  than  3.5  percent,  or  add,  if  such 
average  butterfat  content  is  less  than 

3.5  percent,  an  amount  computed  as  fol¬ 
lows:  Multiply  the  amount  by  which  the 
average  butterfat  content  of  such  milk 
varies  from  3.5  percent  by  the  butterfat 
differential  computed  pursuant  to 
§  1002.73,  and  multiply  the  result  by  the 
total  hundredweight  of  such  milk; 

(c)  Add  an  amount  equal  to  the  sum 
of  deductions  to  be  made  from  producer 
payments  for  location  differentials  pur¬ 
suant  to  §  1002.74; 

(d)  Add  an  amount  equal  to  one-half 
of  the  unobligated  balance  on  hand  in 
the  producer-settlement  fund; 

(e)  Add  the  total  amount  of  payment 
due  pursuant  to  §  1002.62 ; 

(f )  Divide  the  resulting  amount  by  the 
total  hundredweight  of  producer  milk 
included  under  paragraph  (a)  of  this 
section;  and 

(g)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents. 

§  1002.72  Computation  of  uniform 
prices  for  base  milk  and  excess  milk.  For 
each  of  the  months  of  March  through 
July,  the  market  administrator  shall 
compute  the  uniform  prices  per  hun¬ 
dredweight  for  base  milk  and  for  excess 
milk,  each  of  3.5  percent  butterfat  con¬ 
tent,  f.  o.  b.  market,  as  follows: 

(a)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  who  submit 
reports  pursuant  to  §  1002.30,  and  who 
are  not  in  default  of  payments  pursuant 
to  §§  1002.80  or  1002.82  as  follows:  (1) 
Multiply  the  hundredweight  of  such  milk 
not  in  excess  of  the  total  quantity  of 
producer  milk  assigned  to  Class  II  milk 
in  the  pool  plants  of  such  handlers  by 
the  Class  II  milk  price,  (2)  multiply  the 
hundredweight  of  milk  not  included  in 
subparagraph  (1)  of  this  paragraph  by 
the  Class  I  milk  price,  and  (3)  add  to¬ 
gether  the  resulting  amounts; 

(b)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (a)  of  this 
section  by  the  total  hundredweight  of 
such  milk,  adjust  to  the  nearest  cent  and 
subtract  4  cents.  The  resulting  figure 
shall  be  the  uniform  price  for  excess  milk 
of  3.5  percent  butterfat  content  received 
from  producers; 

(c)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the  uni¬ 
form  price  obtained  in  paragraph  (b)  of 
this  section,  plus  4  cents,  times  the  hun¬ 
dredweight  of  excess  milk  from  the  total 
value  of  producer  milk  for  the  month  as 
determined  according  to  the  calculations 
set  forth  in  §  1002.71  (a)  through  (d) 
then  add  the  total  amount  of  payments 
due  pursuant  to  S  1002.62; 

(d)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (c)  of  this  section 
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by  the  total  hundredweight  of  base  milk 
included  in  these  computations;  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (d)  of  this 
section.  The  resulting  figure  shall  be  the 
uniform  price  for  base  milk  of  3.5  percent 
butterfat  content  f.  o.  b.  market. 

§  1002.73  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
to  be  paid  each  producer  shall  be  in¬ 
creased  or  decreased  for  each  one-tenth 
of  one  percent  which  the  average  butter¬ 
fat  content  of  his  milk  is  above  or  below 

3.5  percent,  respectively,  at  the  rate  de¬ 
termined  by  multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  by  the  appropriate  butterfat 
differential  for  such  class  as  determined 
pursuant  to  §  1002.52,  dividing  by  the 
total  butterfat  in  producer  milk  and 
rounding  to  the  nearest  even  tenth  of  a 
cent. 

§  1002.74  Location  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
to  be  paid  for  producer  milk,  as  defined 
in  §  1002.14  (a)  and  (b),  received  at  a 
pool  plant  located  60  miles  or  more  from 
the  city  hall  of  Wheeling,  West  Vir¬ 
ginia,  East  Liverpool,  Ohio,  or  Steuben¬ 
ville,  Ohio,  whichever  is  nearest  by  short¬ 
est  hard-surfaced  highway  distance,  as 
determined  by  the  market  administrator, 
or  caused  to  be  delivered  pursuant  to 
§  1002.63,  to  a  pool  plant  so  located  shall 
be  reduced  at  the  rates  set  forth  in 
§  1002.53  according  to  the  location  of 
such  plant. 

§  1002.75  Notification  of  handlers.  On 
or  before  the  11th  day  after  the  end  of 
each  month,  the  market  administrator 
shall  mail  to  each  handler,  who  sub¬ 
mitted  the  report  (s)  prescribed  in 
§  1002.30  at  his  last  known  address,  a 
statement  showing: 

(a)  The  amount  and  value  of  his  pro¬ 
ducer  milk  in  each  class  and  the  totals 
thereof ; 

(b)  For  the  months  of  March  through 
July  the  amounts  and  value  of  his  base 
and  excess  milk  respectively,  and  the  to¬ 
tals  thereof; 

(c)  The  uniform  price  (s)  computed 
pursuant  to  §§  1002.71  and  1002.72  and 
the  butterfat  differential  computed  pur¬ 
suant  to  §  1002.73;  and 

(d)  The  amounts  to  be  paid  by  such 
handler  pursuant  to  §§  1002.82,  1002.85 
and  1002.86,  or  1002.62  and  the  amount 
due  such  handler  pursuant  to  §  1002.83. 

PAYMENTS 

§  1002.80  Time  and  method  of  pay¬ 
ment  for  producer  milk,  (a)  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  each  handler  shall  make  payment 
to  each  producer  from  whom  milk  is  re¬ 
ceived  during  the  month  as  follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer  who  did  not  dis¬ 
continue  shipping  milk  to*6Uch  handler 
before  the  25th  day  of  the  month,  an 
amount  equal  to  not  less  than  the  Class 
II  price  for  the  preceding  month  multi¬ 
plied  by  the  hundredweight  of  milk  re¬ 
ceived  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  by  such  producer 
to  be  made  from  payments  due  pursuant 
to  this  paragraph, 
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(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  appropriate  uniform 
price (s)  adjusted  by  the  butterfat  and 
location  differentials  to  producers  multi¬ 
plied  by  the  hundredweight  of  milk  or 
base  milk  and  excess  milk  received  from 
such  producer  during  the  month,  subject 
to  the  following  adjustments:  (i)  Less 
payments  made  to  such  producer  pursu¬ 
ant  to  subparagraph  (1)  of  this  para¬ 
graph,  (ii)  less  marketing  service  deduc¬ 
tions  made  pursuant  to  §  1002.85,  (iii) 
plus  or  minus  adjustments  for  errors 
made  in  previous  payments  made  to  such 
producer,  and  (iv)  less  proper  deductions 
authorized  in  writing  by  such  producer: 
Provided,  That  if  by  such  date  such 
handler  has  not  received  full  payment 
from  the  market  administrator  pursuant 
to  §  1002.83  for  such  month,  he  may  re¬ 
duce  pro  rata  his  payments  to  producers 
by  not  more  than  the  amount  of  such 
underpayment.  Payments  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments  pur¬ 
suant  to  this  paragraph  next  following 
after  the  receipt  of  the  balance  due  from 
the  market  administrator; 

(b)  In  the  case  of  a  cooperative  as¬ 
sociation  which  the  market  administra¬ 
tor  determines  is  authorized  by  its  mem¬ 
bers  to  collect  payment  for  their  milk 
and  which  has  so  requested  any  handler 
in  writing,  such  handler  shall  on  or 
before  the  2d  day  prior  to  the  date  on 
which  payments  are  due  individual  pro¬ 
ducers  pay  the  cooperative  association 
for  milk  received  during  the  month  from 
the  producer  members  of  such  asso¬ 
ciation  as  determined  by  the  market 
administrator  an  amount  equal  to  not 
less  than  the  amount  due  such  producer 
members  as  determined  pursuant  to 
paragraph  (a)  of  this  section;  and 

(c)  Each  handler  who  receives  milk 
during  the  month  from  producers  for 
which  payment  is  to  be  made  to  a  co¬ 
operative  association  pursuant  to  para¬ 
graph  (b)  of  this  section  shall  report  to 
such  cooperative  association  or  to  the 
market  administrator  for  transmittal  to 
such  cooperative  association  for  each 
such  producer  as  follows: 

(1)  On  or  before  the  25th  day  of  the 
month,  the  total  pounds  of  milk  received 
during  the  first  15  days  of  such  month, 
and 

(2)  On  or  before  the  7th  day  of  the 
following  month  (i)  the  pounds  of  milk 
received  each  day  and  the  total  for  the 
month,  together  with  the  butterfat  con¬ 
tent  of  such  milk,  (ii)  for  the  months 
of  March  through  July  the  total  pounds 
of  base  milk  received,  (iii)  the  amount 
or  rate  and  nature  of  any  deductions  to 
be  made  from  payments,  and  (iv)  the 
amount  and  nature  of  payments  due 
pursuant  to  §  1002.84. 

§  1002.81  Producer-settlement  fund. 
The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
§§  1002.62,  1002.82  and  1002.84,  and  out 
of  which  he  shall. make  all  payments 
pursuant  to  §§  1002.83  and  1002.84:  Pro¬ 
vided,  That  any  payments  due  to  any 


handler  shall  be  offset  by  any  payments 
due  from  such  handler. 

8  1002.82  Payments  to  the  producer- 
settlement  fund.  On  or  before  the  12th 
day  after  the  end  of  each  month,  each 
handler  shall  pay  to  the  market  admin¬ 
istrator  any  amount  by  which  his  obli¬ 
gation  as  computed  pursuant  to  §  1002.70 
for  such  month,  is  greater  than  the 
amount  owed  by  him  for  such  milk  at 
the  appropriate  uniform  price (s)  ad¬ 
justed  by  the  producer  butterfat  and 
location  differentials. 

§  1002.83  Payments  out  of  the  pro¬ 
ducer-settlement  fund.  On  or  before  the 
13th  day  after  the  end  of  each  month, 
the  market  administrator  shall  pay  to 
each  handler  any  amount  by  which 
his  obligation  computed  pursuant  to 
§  1002.70,  for  such  month  is  less  than  the 
amount  owed  by  him  for  such  milk  at 
the  appropriate  uniform  price (s)  ad¬ 
justed  by  the  producer  betterfat  and 
location  differentials.  If  at  such  time 
the  balance  in  the  producer-settlement 
fund  is  insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  appropriate 
funds  are  available. 

§  1002.84  Adjustment  of  accounts. 
Whenever  audit  by  the  market  adminis¬ 
trator  of  any  reports,  books,  records,  or 
accounts  or  other  verification  discloses 
errors  resulting  in  monies  due  (a)  the 
market  administrator  from  a  handler, 
(b)  a  handler  from  the  market  admin¬ 
istrator,  or  (c)  any  producer  or  coopera¬ 
tive  association  from  a  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions  un¬ 
der  which  such  error  occurred. 

§  1002.85  Marketing  services,  (a) 
Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler,  in  making 
payments  to  producers  for  milk  (other 
than  milk  of  his  own  production)  pursu¬ 
ant  to  §  1002.80,  shall  deduct  5  cents  per 
hundredweight,  or  such  amount  not  ex¬ 
ceeding  5  cents  per  hundredweight,  as 
may  be  prescribed  by  the  Secretary,  and 
shall  pay  such  deductions  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month.  Such 
money  shall  be  used  by  the  market  ad¬ 
ministrator  to  provide  market  informa¬ 
tion  and  to  check  the  accuracy  of  the 
testing  and  weighing  of  their  milk  for 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association; 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set 
forth  in  paragraph  (a)  of  this  section, 
each  handler  shall  (in  lieu  of  the  deduc¬ 
tion  specified  in  paragraph  (a)  of  this 
section) ,  make  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  member¬ 
ship  agreement  or  marketing  contract 
between  such  cooperative  association 
and  such  producers,  and  on  or  before  the 
13th  day  after  the  end  of  each  month. 


pay  such  deductions  to  the  cooperative 
association  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which  such 
deduction  was  computed  for  each  pro¬ 
ducer. 

§  1002.86  Expenses  of  administration. 
On  or  before  the  15th  day  after  the  end 
of  each  month,  each  handler  shall  pay  1 
to  the  market  administrator  for  each  of 
his  approved  plants,  4  cents  or  such 
lesser  amount  as  the  Secretary  may  pre¬ 
scribe,  for  each  hundredweight  of  butter¬ 
fat  and  skim  milk  contained  in  (a)  pro¬ 
ducer  milk,  (b)  other  source  milk 
allocated  to  Class  I  milk  pursuant  to 
§  1002.45  (a)  (2)  and  (b),  and  (c)  Class 
I  milk  disposed  of  in  the  marketing  area 
(except  to  a  pool  plant)  from  a  nonpool 
plant  as  determined  pursuant  to 
§  1002.62. 

§  1002.87  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligations  under  this  part  for  the 
payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  2  years  after  the  last 
day  of  the  calendar  month  during  which 
the  market  administrator  receives  the 
handler’s  utilization  report  on  the  milk 
involved  in  such  obligation,  unless  with¬ 
in  such  2-year  period  the  market  admin¬ 
istrator  notifies  the  handler  in  writing 
that  such  money  is  due  and  payable. 
Service  of  such  notice  shall  be  complete 
upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain,  but  need 
not  be  limited  to,  the  following  infor¬ 
mation: 

(1)  The  amount  of  the  obligation. 

(2)  The  month (s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists  was  received  or  handled,  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  mar¬ 
ket  administrator,  the  account  for  which 
it  is  to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
part,  to  make  available  to  the  market 
administrator  or  his  representative  all 
books  and  records  required  by  this  part 
to  be  made  available,  the  market  admin¬ 
istrator  may,  within  the  two-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to 
such  obligation  shall  not  begin  to  run 
until  the  first  day  of  the  calendar  month 
following  the  month  during  which  all 
such  books  and  records  pertaining  to 
such  obligation  are  made  available  to  the 
market  administrator  or  his  repre¬ 
sentative; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  order 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involv- 
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ing  fraud  or  willful  concealment  of  a 
fact,  material  to  the  obligation,  on  the 
part  of  the  handler  against  whom  the 
obligation  is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  two  years  after  the  end 
of  the  calendar  month  during  which  the 
payment  (including  deduction  or  setoff 
by  the  market  administrator)  was  made 
by  the  handler,  if  a  refund  on  such  pay¬ 
ment  is  claimed,  unless  such  handler, 
within  the  applicable  period  of  time, 
files,  pursuant  to  section  8c  (15)  (A)  of 
the  act,  a  petition  claiming  such  money. 

DETERMINATION  OF  BASE 

§  1002.90  Computation  of  daily  aver¬ 
age  base  for  each  producer.  Subject  to 
the  rules  set  forth  in  §  1002.91,  the  daily 
average  base  for  each  producer  shall  be 
an  amount  calculated  by  dividing  the 
total  pounds  of  milk  produced  by  and 
received  from  such  producer  at  all  pool 
plants  during  the  months  of  September 
through  December  immediately  preced¬ 
ing,  by  the  number  of  days  from  the  first 
day  of  delivery  by  such  producer  during 
such  months  to  the  last  day  of  Decem¬ 
ber,  inclusive,  or  by  90,  whichever  is 
more:  Provided,  That  any  producer  who, 
during  the  preceding  months  of  Septem¬ 
ber  through  December,  delivered  his  milk 
to  a  nonpool  plant  which  became  a  pool 
plant  after  the  beginning  of  such  period 
shall  be  assigned  a  base,  in  the  same 
manner  as  if  he  had  been  a  producer 
during  such  period,  calculated  from  his 
deliveries  during  such  September-De- 
cember  period  to  such  plant. 

§  1002.91  Base  rules.  The  following 
rules  shall  apply  in  connection  with  the 
establishment  and  assignment  of  bases: 

(a)  Subject  to  the  provisions  of  para¬ 
graph  (b)  of  this  section,  the  market 
administrator  shall  assign  a  base  cal¬ 
culated  pursuant  to  §  1002.90  to  each 
person  for  whose  account  producer  milk 
was  delivered  to  pool  plants  during  the 
months  of  September  through  Decem¬ 
ber;  and 

(b)  A  base  which  is  assigned  pursuant 
to  the  proviso  of  §  1002.90  shall  be  non- 
transferable.  An  entire  base  which  is 
otherwise  assigned  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person,  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  admin¬ 
istrator  and  signed  by  the  baseholder, 
or  his  heirs,  and  by  the  person  to  whom 
such  base  is  to  be  transferred :  Provided, 
That  if  a  base  is  held  jointly,  the  entire 
base  shall  be  transferable  only  upon  the 
receipt  of  such  application  signed  by  all 
joint  holders  or  their  heirs,  and  by  the 
person  to  whom  such  base  is  to  be 
transferred. 

§  1002.92  Announcement  of  estab¬ 
lished  bases.  On  or  before  February  15 
of  each  year,  the  market  administrator 
shall  notify  each  producer,  and  the  han¬ 
dler  receiving  milk  from  such  producer, 
of  the  daily  average  base  established  by 
such  producer. 


FEDERAL  REGISTER 

EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  1002.100  Effective  time.  The  pro¬ 
visions  of  this  part,  or  any  amendment 
thereto,  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated. 

§  1002.101  Suspension  or  termination. 
The  Secretary  shall,  whenever  he  finds 
that  any  or  all  provisions  of  this  part, 
or  any  amendment  thereto,  obstruct  or 
do  not  tend  to  effectuate  the  declared 
policy  of  the  act,  terminate  or  suspend 
the  operation  of  any  or  all  provisions 
of  this  part  or  any  amendment  thereto. 

§  1002.102  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  or  any 
amendment  thereto,  there  are  any  obli¬ 
gations  thereunder  the  final  accrual  or 
ascertainment  of  which  requires  further 
acts  by  any  person  (including  the  mar¬ 
ket  administrator),  such  further  acts 
shall  be  performed  notwithstanding 
such  suspension  or  termination. 

§  1002.103  Liquidation.  Upon  the 
suspension  or  termination  of  any  or  all 
provisions  of  this  part,  the  market  ad¬ 
ministrator,  or  such  other  liquidating 
agent  as  the  Secretary  may  designate, 
shall,  if  so  directed  by  the  Secretary, 
liquidate  the  business  of  the  market 
administrator’s  office,  dispose  of  all 
property  in  his  possession  or  control,  in¬ 
cluding  accounts  receivable,  and  exe¬ 
cute  and  deliver  all  assignments  or  other 
instruments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  1002.110  Agents.  The  Secretary 
may,  by  designation  in  writing,  name  any 
officer  or  employee  of  the  United  States 
to  act  as  his  agent  and  representative  in 
*  connection  with  any  of  the  provisions  of 
this  part. 

§  1002.111  Separability  of  provisions. 
If  any  provisions  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances, 
is  held  invalid,  the  application  of  such 
provision,  and  of  the  remaining  provi¬ 
sions  of  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Issued  at  Washington,  D.  C.,  this  26th 
day  of  November  1957  to  be  effective  on 
of  November  29,  1957: 

[seal]  Don  Paarlberg, 

Assistant  Secretary. 

[P.  R.  Doc.  57-9953;  Filed,  Nov.  29,  1957; 
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Authority:  §§  1009.0  to  1009.111  issued 
under  sec.  5,  49  Stat.  753,  as  amended;  7 
U.  S.  C.  608c. 

§  1009.0  Findings  and  determina¬ 
tions.  The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and  de¬ 
terminations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  each  of  the  previously  is¬ 
sued  amendments  thereto;  and  all  of 
said  previous  findings  and  determina¬ 
tions  are  hereby  ratified  and  affirmed, 
except  insofar  as  such  findings  and  de¬ 
terminations  may  be  in  conflict  with  the 
findings  and  determinations  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended 
(7  U.  S.  C.  601  et  seq.),  and  the  applica¬ 
ble  rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR,  Part  900),  a  public  hear¬ 
ing  was  held  upon  a  proposed  marketing 
agreement  and  certain  proposed  amend¬ 
ments  to  the  order  regulating  the  han¬ 
dling  of  milk  in  the  Clarksburg,  West 
Virginia,  marketing  area.  Upon  the  basis 
of  the  evidence  introduced  at  such  hear¬ 
ing  and  the  record  thereof,  it  is  found 
that: 

(1)  The  said  order  as  hereby  amend¬ 
ed,  and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  spec¬ 
ified  in,  a  marketing  Agreement  upon 
which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  hereby 
found  and  determined  that  good  cause 


exists  for  making  this  order  amending 
the  order,  as  amended,  effective  Decem¬ 
ber  1,  1957.  Such  action  is  necessary  in 
the  public  interest  in  order  to  reflect 
current  marketing  conditions  and  to  in¬ 
sure  the  production  of  an  adequate  sup¬ 
ply  of  milk  for  the  Clarksburg  marketing 
area.  Any  delay  beyond  December  1  in 
the  effective  date  of  this  order  will  tend 
to  affect  adversely  the  production  of  an 
adequate  supply  of  milk  for  the  Clarks¬ 
burg  marketing  area. 

The  changes  effected  by  this  order 
amending  the  order,  as  amended,  do  not 
require  of  persons  affected  substantial 
or  extensive  changes  prior  to  the  effec¬ 
tive  date.  The  provisions  of  the  said 
order  are  well  known  to  handlers,  the 
public  hearing  having  been  held  on 
March  26,  27  and  28,  1957,  the  recom¬ 
mended  decision  having  been  issued  on 
September  10,  1957  (22  F.  R.  7316),  and 
the  final  decision  having  been  issued  on 
November  13,  1957.  Therefore,  reason¬ 
able  time,  under  the  circumstances,  has 
been  afforded  persons  affected  to  prepare 
for  its  effective  date  and  it  would  be  con¬ 
trary  to  the  public  interest  to  delay  the 
effective  date  of  this  amendment  for  30 
days  after  its  publication  in  the  Federal 
Register. 

In  view  of  the  foregoing,  it  is  hereby 
found  that  good  cause  exists  for  making 
this  order  amending  the  order,  as 
amended,  effective  December  1,  1957 
(sec.  4  (c),  Administrative  Procedure 
Act,  5  U.  S.  C.  1003  <c)>. 

(c)  Determinations.  It  is  hereby  de¬ 
termined  that  handlers  (excluding  co¬ 
operative  associations  of  producers  who 
are  not  engaged  in  processing,  distribut¬ 
ing  or  shipping  milk  covered  by  this 
order  amending  the  order)  of  more  than 
50  percent  of  the  volume  of  milk  covered 
by  this  order  amending  the  order  which 
is  marketed  within  the  said  marketing 
area,  refused  or  failed  to  sign  the  pro¬ 
posed  marketing  agreement  regulating 
the  handling  of  milk  in  the  said  market¬ 
ing  area,  and  it  is  hereby  further  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  such 
handlers  to  sign  said  marketing  agree¬ 
ment  tends  to  prevent  the  effectuation  of 
the  declared  policy  of  the  act; 

(2)  This  issuance  of  this  order  amend¬ 
ing  the  order  is  the  only  practical  means, 
pursuant  to  the  declared  policy  of  the 
act,  of  advancing  the  interests  of  pro¬ 
ducers  of  milk  which  is  produced  for 
sale  in  the  said  marketing  area ;  and 

(3)  The  issuance  of  this  order  amend¬ 
ing  the  order  is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and  who, 
during  the  representative  period  (August 
1957) ,  were  engaged  in  the  production  of 
milk  for  sale  in  the  said  marketing  area. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk  in 
the  Clarksburg,  West  Virginia,  market¬ 
ing  area  shall  be  in  conformity  to  and 
in  compliance  with  the  terms  and  con¬ 
ditions  of  the  aforesaid  order  as  hereby 
amended,  and  the  aforesaid  order  is 
hereby  amended  to  read  as  follows; 

DEFINITIONS 

§  1009.1  Act.  “Act”  means  Public 
Act  No.  10,  73d  Congress,  as  amended, 


and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.  S.  C.  601  et 
seq.). 

§  1009.2  Secretary.  “Secretary” 
means  the  Secretary  of  Agriculture  of 
the  United  States  or  any  other  officer  or 
employee  of  the  United  States  author¬ 
ized  to  exercise  the  powers  or  to  perform 
the  duties  of  the  said  Secretary  of 
Agriculture. 

§  1009.3  Department  of  Agriculture. 
“Department  of  Agriculture”  means  the 
United  States  Department  of  Agricul- 
ture  or  any  other  Federal  agency  au- 
thorized  to  perform  the  price  reporting 
functions  specified  in  this  part. 

§  1009.4  Person.  “Person”  means 
any  individual,  partnership,  corporation, 
association,  or  other  business  unit. 

§  1009.5  Clarksburg  marketing  area. 
“Clarksburg  marketing  area”,  herein¬ 
after  called  the  “Marketing  Area”  means 
all  territory  included  within  the  bound¬ 
aries  of  (a)  Monongalia,  Marion  and 
Harrison  Counties,  (b)  Grafton  magis¬ 
terial  district  in  Taylor  County,  (c) 
Philippi  magisterial  district  in  Barbour  | 
County,  (d)  Leadsville  magisterial  dis¬ 
trict  in  Randolph  County,  (e)  the  City 
of  Buckhannon  in  Upshur  County,  (f) 
the  City  of  Weston  in  Lewis  County  and 
(g)  the  Town  of  Kingwood  in  Preston 
County,  all  in  the  State  of  West  Virginia. 

§  1009.6  Producer.  “Producer" 
means  any  person  except  a  producer 
handler  who  produces  milk  in  compli¬ 
ance  with  Grade  A  inspection  require¬ 
ments  of  a  duly  constituted  health 
authority  having  jurisdiction  in  the  mar¬ 
keting  area,  which  milk  is  received  dur¬ 
ing  the  month  at  a  pool  plant :  Provided, 
That  if  such  milk  is  diverted  from  a  pool 
plant  by  a  handler  to  a  nonpool  plant 
(except  a  nonpool  plant  at  which  the 
handling  of  milk  is  subject  to  the  clas¬ 
sification  and  pricing  provisions  of 
another  order)  for  his  account  any  day 
during  the  months  of  March  through 
July  or  on  not  more  than  10  days  during 
any  other  month,  the  milk  so  diverted 
shall  be  deemed  to  have  been  received 
at  a  pool  plant  at  the  location  of  the 
plant  from  which  diverted. 

§  1009.7  Approved  plant.  “Approved 
plant”  means  all  of  the  buildings,  prem¬ 
ises  and  facilities  of  (a)  a  plant  in  which 
any  fluid  milk  product  is  processed  or 
packaged  and  from  which  any  fluid  milk 
product  is  disposed  of  during  the  month 
on  routes  (including  disposal  through 
plant  stores,  vendors  or  by  vending  ma¬ 
chines)  to  wholesale  or  retail  outlets 
(excluding  other  plants)  in  the  market¬ 
ing  area,  or  (b)  a  plant  from  which  fluid 
milk  products  eligible  for  distribution  in 
the  marketing  area  under  a  Grade  A 
label  are  shipped  during  the  month  to 
a  plant  described  in  paragraph  (a)  of 
this  section. 

§  1009.8  Distributing  plant.  “Dis¬ 
tributing  plant”  means  an  approved 
'  plant  which  meets  the  conditions  of 
both  paragraphs  (a)  and  (b)  of  this 
section: 

(a)  Not  less  than  the  required  per¬ 
centage  (as  specified  herein)  of  the 
volume  of  milk  received  thereat  from 
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dairy  farmers  who  meet  the  inspection 
requirements  pursuant  to  §  1009.6  is  dis¬ 
posed  of  as  Class  I  milk  during  the  month 
on  routes  (including  disposal  through 
plant  stores,  vendors  or  by  Vending 
machines)  to  wholesale  or  retail  out¬ 
lets  (except  pool  plants) ,  such  required 
percentages  being  45  percent  in  April, 
May  and  June,  and  55  percent  in  other 
; months;  and 

(b)  Not  less  than  5  percent  of  such 
disposition  on  routes  as  described  in 
paragraph  (a)  of  this  section  is  to  whole¬ 
sale  or  retail  outlets  (except  pool  plants) 
in  the  marketing  area. 

§  1009.9  Supply  plant.  “Supply 
plant”  means:  During  any  of  the 
months  of  September  through  January, 
inclusive,  an  approved  plant  from  which, 
during  the  month,  fluid  milk  products 
equal  to  not  less  than  55  percent  of  its 
receipts  from  dairy  farmers  v/ho  meet 
the  inspection  requirements  pursuant  to 
§  1009.6  are  shipped  to  distributing  plants 
or  plants  described  in  §  1C 09. 10  (c)  which 
during  the  month  dispose  of  as  Class  I 
milk  on  routes  as  described  in  §  1009.8 

(a),  a  volume  not  less  than  55  percent 
of  the  sum  of:  (a)  Milk  received  by 
the  plant  from  producers  pursuant  to 
§  1009.14  (a)  and  (b) ;  (b)  milk  caused 
to  be  delivered  to  the  plant  pursuant  to 
§  1009.63;  and  (c)  any  other  fluid  milk 
product  received  by  the  plant  and  eligible 
for  distribution  in  the  marketing  area 
under  a  Grade  A  label:  Provided,  That  if 
a  plant  qualifies  as  a  supply  plant  pursu¬ 
ant  to  this  section  in  each  of  the  months 
of  September,  October,  November,  De¬ 
cember,  and  January,  such  plant  shall 
be  a  pool  plant  until  the  end  of  the 
following  August,  unless  the  operator  re¬ 
quests  in  writing  that  such  plant  not  be 
a  pool  plant  beginning  in  the  month 
following  the  date  of  such  request. 

§  1009.10  Pool  plant.  “Pool  plant” 
means : 

(a)  A  distributing  plant; 

(b)  A  supply  plant;  or 

(c)  An  approved  plant  which  receives 
no  milk  from  dairy  farmers  and  from 
which  Class  I  milk  equal  to  not  less  than 
5  percent  of  milk  disposed  of  during  the 
month  on  routes  (including  disposal 
through  plant  stores,  vendors  or  by  vend¬ 
ing  machines)  to  retail  or  wholesale 
outlets  (excluding  pool  plants)  is  so 
disposed  of  in  the  marketing  area. 

§  1009.11  Nonpool  plant.  “Nonpool 
plant”  means  any  milk  plant  other  than 
a  pool  plant. 

§  1009.12  Handler.  “Handler”  means: 

(a)  A  cooperative  association  with  re¬ 
spect  to  milk  of  producers  diverted  for 
the  account  of  such  association  from  a 
pool  plant  to  a  nonpool  plant  in  accord¬ 
ance  with  the  provisions  of  §  1009.6;  or 

(b)  any  person  in  his  capacity  as  the 
operator  of  one  or  more  approved  plants. 

§  1009.13  Producer -handler.  “Pro¬ 
ducer-handler”  means  a  person  who  op¬ 
erates  both  a  dairy  farm(s)  and  a  milk 
processing  or  bottling  plant  at  which 
each  of  the  following  conditions  is  met 
during  the  month: 

(a)  Milk  is  received  from  the  dairy 
farm(s)  of  such  person  but  from  no 
other  dairy  farm; 
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(b)  Fluid  milk  products  are  disposed 
of  on  routes  or  through  a  plant  store 
to  retail  or  wholesale  outlets  in  the  mar¬ 
keting  area;  and 

(c)  The  butterfat  or  skim  milk  dis¬ 
posed  of  in  fluid  milk  products  does  not 
exceed  the  butterfat  or  skim  milk,  re¬ 
spectively,  received  in  the  form  of  milk 
from  the  dairy  farm(s)  of  such  person 
and  in  the  form  of  fluid  milk  products 
from  pool  plants  of  other  handlers. 

§  1009.14  Producer  milk.  “Producer 
milk”  means  only  that  skim  milk  and 
butterfat  contained  in  milk  (a)  received 
by  a  handler  directly  from  producers,  not 
including  milk  delivered  for  another 
handler’s  account  pursuant  to  §  1009.63 ; 
or  (b)  diverted  by  a  handler  to  a  nonpool 
plant  (except  a  nonpool  plant  at  which 
the  handling  of  milk  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  issued  pursuant  to  the 
act)  in  accordance  with  the  provisions 
of  §  1009.6;  or  (c)  caused  by  a  handler 
to  be  delivered  for  his  account  to  the 
pool  plant  of  another  handler  pursuant 
to  §  1009.63. 

§  1009.15  Fluid  milk  product.  “Fluid 
milk  product”  means  milk,  skim  milk, 
buttermilk,  flavored  milk,  flavored  milk 
drinks,  yogurt,  cream,  or  any  mixture  in 
fluid  form  of  milk,  skim  milk  and  cream 
(except  sterilized  products  packaged  in 
hermetically  sealed  containers,  egg  nog, 
ice  cream  mix  and  aerated  cream) . 

§  1009.16  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
butterfat  contained  in: 

(a)  Receipts  during  the  month  of 
fluid  milk  products  except  (1)  fluid  milk 
products  received  from  pool  plants,  or 
(2)  producer  milk;  and 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month. 

§  1009.17  Cooperative  association. 
“Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines,  after 
application  by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper-Volstead  Act”; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members; 
and 

(c)  To  have  all  of  its  activities  under 
the  control  of  its  members. 

§  1009.18  Chicago  butter  price.  “Chi¬ 
cago  butter  price”  means  the  simple 
average,  as  computed  by  the  market 
administrator,  of  the  daily  wholesale 
selling  prices  (using  the  midpoint  of 
any  price  range  as  one  price)  per  pound 
of  92-score  bulk  creamery  butter  at  Chi¬ 
cago  as  reported  during  the  month  by 
the  Department  of  Agriculture. 

§  1009.19  Base  milk.  “Base  milk” 
means  milk  received  at  pool  plants  from 
a  producer  during  any  of  the  months  of 
March  through  July  which  is  not  in  ex¬ 
cess  of  such  producer’s  daily  average  base 
computed  pursuant  to  §  1009.90  multi¬ 


plied  by  the  number  of  days  of  milk  pro¬ 
duction  delivered  in  such  month. . 

§  1009.20  Excess  milk.  “Excess 
milk”  means  milk  received  at  pool  plants 
from  a  producer  during  any  of  the 
months  of  March  through  July  which  is 
in  excess  of  the  base  milk  of  such  pro¬ 
ducer  for  such  month,  and  shall  include 
all  milk  received  during  such  months 
from  a  producer  for  whom  no  daily  aver¬ 
age  base  can  be  computed  pursuant  to 
§  1009.90. 

MARKET  ADMINISTRATOR 

§  1009.25  Designation.  The  agency 
for  the  administration  of  this  part  shall 
be  a  market  administrator,  selected  by 
the  Secretary,  who  shall  be  entitled  to 
such  compensation  as  may  be  deter¬ 
mined  by,  and  shall  be  subject  to  re¬ 
moval  at  the  discretion  of,  the  Secretary. 

§  1009.26  Powers.  The  market  ad¬ 
ministrator  shall  have  the  following 
powers  with  respect  to  this  part: 

(a)  To  administer  its  terms  and  pro¬ 
visions  ; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms* and  provisions; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  viola¬ 
tions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  1009.27  Duties.  The  market  ad¬ 
ministrator  shall  perform  all  duties  nec¬ 
essary  to  administer  the  terms  and 
provisions  of  this  part,  including,  but 
not  limited  to  the  following: 

(a)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  funds  received 
pursuant  to  §  1009.86:  (1)  The  cost  of 
his  bond  and  of  the  bonds  of  his  em¬ 
ployees,  (2)  his  own  compensation,  and 
(3)  all  other  expenses,  except  those  in¬ 
curred  under  §  1009.85  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  section,  and  upon  re¬ 
quest  by  the  Secretary,  surrender  the 
same  to  such  other  person  as  the  Secre¬ 
tary  may  designate; 

(f)  Publicly  disclose  to  handlers  and 
producers,  at  his  discretion,  unless  other¬ 
wise  directed  by  the  Secretary,  by  posting 
in  a  conspicuous  place  in  his  office  and 
by  such  other  means  as  he  deems  ap¬ 
propriate,  the  name  of  any  handler  who, 
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after  the  date  on  which  he  is  required 
to  perform  such  acts,  has  not  made  re¬ 
ports  pursuant  to  §§  1009.30  and  1009.31 
or  payments  pursuant  to  §§  1009.80 
through  1009.86; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(h)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  requests 
the  percentage  of  producer  milk  de¬ 
livered  by  members  of  such  association 
which  was  used  in  each  class  by  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report  the  milk  so  re¬ 
ceived  shall  be  prorated  to  each  class  in 
accordance  with  the  total  utilization  of 
producer  milk  by  such  handler; 

(i)  Verify  all  reports  and  payments  of 
each  handler  by  audit  if  necessary,  of 
such  handler’s  records  and  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
skim  milk  and  butterfat  for  such  han¬ 
dler  depends;  and  by  such  other  means 
as  are  necessary; 

(j)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers,  and 
handlers,  general  statistics  and  informa¬ 
tion  concerning .  the  operation  of  this 
order  which  do  not  reveal  confidential 
information;  and 

(k)  On  or  before  the  date  specified 
publicly  announce,  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
and  mail  to  each  handler  at  his  last 
known  address  a  notice  of,  the  following ; 

(l)  The  5th  day  of  each  month,  the 
Class  I  milk  price  and  the  Class  I  butter- 
fat  differential,  both  for  the  current 
month ;  and  the  Class  II  milk  price,  and 
the  Class  II  butterfat  differential,  both 
for  the  preceding  month,  and 

(2)  The  11th  day  of  each  month,  the 
uniform  prices  computed  pursuant  to 
§§  1009.71  and  1009.72  and  the  producer 
butterfat  differential,  both  for  the  pre¬ 
ceding  month. 

REPORTS,  RECORDS,  AND  FACILITIES 

§  1009.30  Reports  of  sources  and  utili¬ 
zation.  On  or  before  the  7th  day  after 
the  end  of  each  month  each  handler, 
except  a  producer-handler,  shall  report 
for  each  of  his  approved  plants  for  such 
month  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(1)  Producer  milk, 

(2)  Fluid  milk  products  received  from 
other  pool  plants, 

(3)  Other  source  milk, 

(4)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month; 

(5)  Milk  caused  to  be  moved  from  a 
producer’s  farm  to  a  plant  of  another 
handler;  and 

(b)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  including  separate  statements  as  to 
the  disposition  of  Class  I  milk  outside  the 
marketing  area,  and  inventories  of  fluid 
milk  products  on  hand  at  the  end  of  the 
month. 


§  1009.31  Other  reports,  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  prescribe; 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator: 

(1)  On  or  befqre  the  7th  day  of  each 
of  the  months  of  April  through  August 
the  aggregate  quantity  of  base  milk  re¬ 
ceived  at  his  pool  plant (s)  for  the  pre¬ 
ceding  month, 

(2)  On  or  before  the  20th  day  after 
the  end  of  the  month,  for  each  of  his 
pool  plants,  his  producer  payroll  for  such 
month  which  shall  show  for  each  pro¬ 
ducer:  (i)  His  name  and  address,  (ii)  the 
total  pounds  of  milk  received  from  such 
producer,  including,  for  the  months  of 
March  through  July,  the  pounds  of  base 
milk,  (iii)  the  days  for  which  milk  was 
received  from  such  producer  if  less  than 
the  entire  month,  (iv)  the  average  but¬ 
terfat  content  of  such  milk,  and  (v)  the 
net  amount  of  such  handler’s  payment 
to  the  producer,  together  with  the  price 
paid  and  the  amount  and  nature  of  any 
deductions, 

(3)  On  or  before  the  day  prior  to 
diverting-  producer  milk  pursuant  to 
§  1009.6  his  intention  to  divert  such  milk, 
the  date  or  dates  of  such  diversion  and 
the  nonpool  plant  to  which  such  milk  is 
to  be  diverted,  and 

(4)  Such  other  information  with  re¬ 
spect  to  his  sources  and  utilization  of 
butterfat  and  skim  milk  as  the  market 
administrator  may  prescribe. 

§  1009.32  Records  and  facilities. 
Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations 
and  such  facilities  as  are  necessary  for 
the  market  administrator  to  verify  or 
establish  the  correct  data  for  each  month 
with  respect  to; 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  tests  for  butter¬ 
fat  and  other  content  of  all  products 
handled ; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by  all 
items  of  products  on  hand  at  the  begin¬ 
ning  and  end  of  each  month;  and 

(d)  Payments  to  producers,  including 
any  deductions  authorized  by  producers, 
and  disbursement  of  money  so  deducted. 

§  1009.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  per¬ 
tain:  Provided,  That  if,  within  such 
three-year  period,  the  market  adminis¬ 
trator  notifies  the  handler  in  writing 
that  the  retention  of  such  books  and 
records,  or  of  specified  books  and  records, 
is  necessary  in  connection  with  a  pro¬ 
ceeding  under  section  8c  (15)  (A)  of  the 
act  or  a  court  action  specified  in  such 
notice,  the  handler  shall  retain  such 
books  and  records,  or  specified  books  and 
records,  until  further  written  notifica¬ 


tion  from  the  market  administrator,  in 
either  case,  the  market  administrator 
shall  give  further  written  notification  to 
the  handler  promptly  upon  the  termina- 
tion  of  the  litigation  or  when  the  records 
are  no  longer  necessary  in  connection 
therewith. 

CLASSIFICATION  OF  MILK 

§  1009.40  Skim  milk  and  butterfat  to 
be  classified.  The  skim  milk  and  butter¬ 
fat  to  be  reported  pursuant  to  §  1009.30 
(a)  shall  be  classified  each  month  pur¬ 
suant  to  the  provisions  Of  §§  1009.41 
through  1009.45. 

§  1009.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  1009.42  through  1009.45,  the  classes 
of  utilization  shall  be  as  follows : 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat:  (1)  Disposed 
of  from  the  plant  in  the  form  of  fluid 
milk  products,  except  those  classified 
pursuant  to  paragraph  (b)  (3)  and  (4) 
of  this  section,  and  (2)  not  specifically 
accounted  for  as  Class  II  milk;  and 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat:  (1)  Used 
to  produce  any  product  other  than  a  fluid 
milk  product;  (2)  contained  in  inven¬ 
tories  of  fluid  milk  products  on  hand  at 
the  end  of  the  month;  (3)  disposed  of  in 
bulk  to  any  manufacturer  of  candy,  soup 
or  bakery  products  who  does  not  dispose 
of  milk  in  fluid  form;  (4)  disposed  of  as 
skim  milk  and  used  for  livestock  feed  or 
skim  milk  dumped  subject  to  prior  noti¬ 
fication  to  and  inspection  (at  his  dis¬ 
cretion)  by  the  market  administrator; 
and  (5)  in  shrinkage  not  to  exceed  2  per¬ 
cent,  respectively,  of  the  skim  milk  and 
butterfat  contained  in  producer  milk 
(except  that  diverted  pursuant  to 
§  1009.6)  and  other  source  milk:  Pro¬ 
vided,  That  if  shrinkage  of  skim  milk  or 
butterfat  is  less  than  such  2  percent  it 
shall  be  assigned  pro  rata  to  the  skim 
milk  or  butterfat  contained  in  producer 
milk  (except  that  diverted  pursuant  to 
§  1009.6)  and  other  source  milk,  respec¬ 
tively. 

§  1009.42  Responsibility  of  handlers. 
All  skim  milk  and  butterfat  to  be  classi¬ 
fied  pursuant  to  this  order  shall  be  classi¬ 
fied  Class  I  milk,  unless  the  handler 
who  first  receives  such  skim  milk  and 
butterfat  establishes  to  the  satisfaction 
of  the  market  administrator  that  it 
should  be  classified  as  Class  II  milk. 

§  1009.43  Transfers,  (a)  Skim  milk 
and  butterfat  transferred  to  a  pool  plant 
of  another  handler  (including  that  which 
the  handler  causes  to  be  delivered  from 
a  producer’s  farm  to  the  pool  plant  of  the 
other  handler,  but  not  including  trans¬ 
fers  to  a  producer-handler)  in  the  form 
of  fluid  milk  products,  shall,  to  the  ex¬ 
tent  required,  be  classified  so  as  to  result 
in  the  maximum  assignment  of  the  pro¬ 
ducer  milk  of  both  handlers  to  Class  I 
milk.  Any  additional  amounts  of  skim 
milk  and  butterfat  shall  be  classified 
Class  I  milk,  unless  the  operators  of  both 
plants  claim  utilization  thereof  in  Class 
II  milk  in  their  reports  submitted  pur¬ 
suant  to  §  1009.30:  Provided,  That  the 
skim  milk  or  butterfat  so  assigned  to 
Class  II  milk  for  any  month  shall  be 
limited  to  the  respective  amounts  thereof 
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remaining  in  Class  n  milk  for  such 
month  at  the  pool  plant  (s)  of  the  receiv¬ 
ing  handler  after  the  subtraction  of  other 
source  milk  pursuant  to*§  1009.45 ; 

(b)  Skim  milk  and  butterfat  trans¬ 
ferred  to  the  plant  of  a  producer-handler 
in  the  form  of  fluid  milk  products,  shall 
be  classified  Class  I  milk; 

(c)  Skim  milk  and  butterfat  trans¬ 
ferred  or  diverted  in  bulk  form  as  milk 
or  skim  milk  to  a  nonpool  milK  plant 
shall  be  classified  Class  I  milk  unless, 

(1)  the  transferee-plant  is  located  less 
than  250  miles  from  the  Court  House  in 
Clarksburg,  West  Virginia,  by  the  short¬ 
est  hard  surfaced  highway  distance,  as 
determined  by  the  market  administrator, 

(2)  the  transferring  or  diverting  handler 
claims  classification  in  Class  II  milk  in 
his  report  submitted  to  the  market  ad¬ 
ministrator  pursuant  to  §  1009.30  for  the 
month  within  which  such  transaction 
occurred,  (3)  the  operator  of  the  non¬ 
pool  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  at  such  plant  which  are 
made  available  if  requested  by  the  mar¬ 
ket  administrator  for  the  purpose  of  veri¬ 
fication,  and  (4)  not  less  than  an  equiva¬ 
lent  amount  of  skim  milk  and  butterfat 
was  actually  utilized  in  the  nonpool 
plant  in  the  use  indicated  in  such  report: 
Provided,  That  if  it  is  found  that  an 
equivalent  amount  of  skim  milk  and  but¬ 
terfat  was  not  actually  used  in  such  plant 
during  the  month  in  such  indicated  use, 
the  pounds  transferred  in  excess  of  such 
actual  use  shall  be  classified  Class  I  milk; 
and 

(d)  Skim  milk  and  butterfat  trans¬ 
ferred  in  bulk  form  as  cream  to  a  non¬ 
pool  plant  shall  be  classified  Class  I  milk 
unless,  (1)  the  transferring  handler 
claims  classification  in  Class  II  milk  in 
his  report  submitted  to  the  market  ad¬ 
ministrator  pursuant  to  §  1009.30.  (2) 
the  handler  attaches  tags  or  labels  to 
each  container  of  such  cream  bearing 
the  words  “for  manufacturing  uses  only" 
and  the  shipment  is  so  invoiced,  (3)  the 
handler  gives  the  market  administrator 
sufficient  notice  to  allow  him  to  verify 
such  shipment,  (4)  the  operator  of  the 
nonpool  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  the  purpose 
of  verification,  and  (5)  not  less  than  an 
equivalent  amount  of  skim  milk  and  but¬ 
terfat  was  actually  utilized  in  the  non¬ 
pool  plant  in  the  use  indicated  in  such 
report:  Provided;  That  if  it  is  found  that 
an  equivalent  amount  of  skim  milk  and 
butterfat  was  not  actually  used  in  such 
plant  during  the  month  in  such  indicated 
use,  the  pounds  transferred  in  excess  of 
such  actual  use  shall  be  classified  Class  I 
milk. 

§  10C9.44  Computation  of  skim  milk 
and  butterfat  in  each  class.  For  each 
month,  the  market  administrator  shall 
correct  for  mathematical  and  other  ob¬ 
vious  errors,  the  reports  submitted  by 
each  handler  pursuant  to  §  1009.30  and 
compute  the  total  pounds  of  skim  milk 
and  butterfat  respectively,  in  Class  I  milk 
and  Class  II  milk  at  all  of  the  pool  plants 
of  such  handler:  Provided,  That  the  skim 
milk  contained  in  any  product  utilized. 
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produced  or  disposed  of  by  the  handler 
during  the  month  shall  be  considered  to 
be  an  amount  equivalent  to  the  nonfat 
milk  solids  contained  in  such  product, 
plus  all  of  the  water  originally  associ¬ 
ated  with  such  solids. 

§  1009.45  Allocation  of  skim  milk  and 
butterfat  classified,  (a)  The  pounds  of 
skim  milk  remaining  in  each  class  after 
making  the  following  computations  each 
month  with  respect  to  the  pool  plant(s) 
of  each  handler,  shall  be  the  pounds  of 
skim  milk  in  such  class  allocated  to  the 
producer  milk  of  such  handler  for  such 
month, 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  II  milk  the  shrinkage 
of  skim  milk  in  producer  milk  classified 
as  Class  n  milk  pursuant  to  §  1009.41  (b) , 

(2)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  II  milk  the 
pounds  of  skim  milk  in  other  source  milk 
except  that  to  be  subtracted  pursuant  to 
subparagraph  (3)  of  this  paragraph: 
Provided,  That  if  the  pounds  of  skim 
milk  to  be  subtracted  are  greater  than 
the  remaining  pounds  of  skim  milk  in 
Class  II  milk,  the  balance  shall  be  sub¬ 
tracted  from  the  pounds  of  skim  milk  in 
Class  I  milk, 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  II  milk  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  from  plants  regulated  un¬ 
der  another  order (s)  issued  pursuant  to 
the  Act  and  classified  as  Class  I  pur¬ 
suant  to  such  other  order (s) :  Provided, 
That  if  the  pounds  of  skim  milk  to  be 
subtracted  are  greater  than  the  remain¬ 
ing  pounds  of  skim  milk  in  Class  n  milk, 
the  balance  shall  be  subtracted  from  the 
pounds  of  skim  milk  in  Class  I  milk. 

(4)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  II  milk  the 
pounds  of  skim  milk  contained  in  in¬ 
ventory  of  fluid  milk  products  on  hand 
at  the  beginning  of  the  month:  Provided, 
That  if  the  pounds  of  skim  milk  in  such 
inventory  exceed  the  remaining  pounds 
of  skim  milk  in  Class  II  milk  the  balance 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  milk, 

(5)  Subtract  the  pounds  of  skim  milk 
in  fluid  milk  products  received  from  pool 

„  plants  of  other  handlers  from  the  pounds 
of  skim  milk  remaining  in  the  class  to 
which  assigned,  pursuant  to  §  1009.43 

(a) , 

(6)  Add  to  the  pounds  of  skim  milk 
remaining  in  Class  II  milk  the  pounds 
of  skim  milk  subtracted  pursuant  to 
subparagraph  (1)  of  this  paragraph, 

(7)  If  the  pounds  of  skim  milk  re¬ 
maining  in  all  classes  exceed  the  pounds 
of  skim  milk  in  milk  received  from  pro¬ 
ducers,  subtract  such  excess  from  the 
pounds  of  skim  milk  remaining  in  the 
various  classes  in  series  beginning  with 
Class  II  milk; 

(b)  Determine  the  pounds  of  butter¬ 
fat  in  each  class  to  be  allocated  to  pro¬ 
ducer  milk  in  the  manner  prescribed  in 
paragraph  (a)  of  this  section  for  deter¬ 
mining  the  allocation  of  skim  milk  to 
producer  milk;  and 

(c)  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  in  each  class  cal¬ 
culated  pursuant  to  paragraphs  (a)  and 

(b)  of  this  section  and  determine  the 
percentage  of  butterfat  in  the  producer 
milk  allocated  to  each  class. 
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MINIMUM  PRICES 

§  1009.50  Basic  formula  price.  The 
higher  of  the  prices  computed  pursuant 
to  paragraph  (a) ,  (b)  or  (c)  of  this  sec¬ 
tion,  rounded  to  the  nearest  whole  cent, 
shall  be  known  as  the  basic  formula 
price. 

(a)  The  average  of  the  basic  or  field 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk 
of  3.5  percent  butterfat  content  received 
from  farmers  during  the  month  at  the 
following  plants  or  places  for  which 
prices  have  been  reported  to  the  market 
administrator  or  to  the  Department: 

Present  Operator  and  Location 

Borden  Co.,  Mt.  Pleasant,  Mich. 

Borden  Co.,  New  London,  Wis. 

Borden  Co.,  Orfordville,  Wis. 

Carnation  Co.,  Oconomowoc,  Wis. 

Carnation  Co.,  Richland  Center,  Wis. 
Carnation  Co.,  Sparta,  Mich. 

Pet  Milk  Co.,  Belleville,  Wis. 

Pet  Milk  Co.,  CoopersviUe,  Mich. 

Pet  Milk  Co.,  Hudson,  Mich. 

Pet  Milk  Co.,  New  Glarus,  Wis. 

Pet  Milk  Co.,  Wayland,  Mich. 

White  House  Milk  Co.,  Manitowoc,  Wis. 
White  House  Milk  Co.,  West  Bend,  Wis. 

(b)  The  price  resulting  from  the  fol¬ 
lowing  computation: 

(1)  Multiply  by  6  the  simple  average 
as  computed  by  the  market  administra¬ 
tor,  of  the  daily  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  Grade  A  (92-score)  bulk 
creamery  butter  per  pound  at  Chicago 
as  reported  by  the  Department  of  Agri¬ 
culture  during  the  month  for  which 
prices  are  being  computed, 

(2)  Add  an  amount  equal  to  2.4  times 
the  simple  average  as  published  by  the 
Department  of  Agriculture  of  the  prices 
determined  per  pound  of  “Cheddars”  on 
the  Wisconsin  Cheese  Exchange  at 
Plymouth,  Wisconsin,  for  the  trading 
days  that  fall  within  the  month,  and 

(3)  Divide  by  7  and  to  the  resulting 
amount  add  30  percent;  and  then  multi¬ 
ply  by  3.5; 

(c)  The  price  per  hundredweight 
computed  by  adding  together  the  plus 
values  of  subparagraphs  (1)  and  (2)  of 
this  paragraph: 

(1)  From  the  Chicago  butter  price, 
subtract  3  cents,  add  20  percent  thereof, 
and  multiply  by  3.5,  and 

(2)  From  the  simple  average  as  com¬ 
puted  by  the  market  administrator  of 
the  weighted  averages  of  the  carlot 
prices  per  pound  for  nonfat  dry  milk 
solids,  spray  and  roller  process,  respec¬ 
tively,  for  human  consumption,  f.  o.  b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  26th  day  of  the  immediately  pre¬ 
ceding  month  through  the  25th  day  of 
the  current  month  by  the  Department, 
deduct  5.5  cents  and  multiply  by  8.2. 

§  1009.51  Class  prices.  Subject  to 
the  provisions  of  §§  1009.52  and  1009.53, 
the  minimum  class  prices  per  hundred¬ 
weight  of  milk  containing  3.5  percent 
butterfat  to  be  paid  by  each  handler  for 
milk  received  at  his  pool  plant  from  pro¬ 
ducers  during  the  month  shall  be  deter¬ 
mined  as  follows: 

(a)  Class  I  milk  price.  The  Class  I 
milk  price  shall  be  the  basic  formula 
price  (computed  pursuant  to  §  10C9.50) 
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for  the  preceding  month  plus  the  fol¬ 
lowing  amount  for  the  month  indicated : 

Month  Amount 

February,  March,  April,  May,  June, 

and  July _ $1.  75 

All  others _ _ _  2. 20 

Provided,  That  this  Class  I  price  shall  be 
increased  or  decreased  by  the  amount  of 
any  “supply-demand  adjustment”  effec¬ 
tive  in  the  calculation  of  the  Class  I 
price  for  the  preceding  month  under  the 
terms  of  the  order,  as  amended,  regulat¬ 
ing  the  handling  of  milk  in  the  Cleveland, 
Ohio,  marketing  area  (Order  No.  7"',  Part 
975  of  this  chapter) ;  and 

(b)  Class  II  milk  price.  The  Class  II 
milk  price  shall  be  the  basic  formula 
price  computed  pursuant  to  §  1009.50. 

§  1009.52  Butterfat  differentials  to 
handlers.  For  milk  containing  more  or 
less  than  3.5  percent  butterfat,  the  class 
prices  calculated  pursuant  to  §  1009.51 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  butter¬ 
fat  at  the  appropriate  rate,  rounded  to 
the  nearest  one -tenth  cent,  determined 
as  follows: 

(a)  Class  I  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  preceding 
month  by  0.13;  and 

(b)  Class  II  price.  Multiply  the  Chi¬ 
cago  butter  price  for  the  month  by  0.115. 

8  1009.53  Location  differentials  to 
handlers.  For  milk  disposed  of  from  a 
pool  plant  located  60  miles  or  more  from 
the  City  Hall  of  Clarksburg,  West  Vir¬ 
ginia,  by  shortest  hard-surfaced  high¬ 
way  distance,  as  determined  by  the  mar¬ 
ket  administrator,  as  Class  I  milk  pur¬ 
suant  to  paragraphs  (a)  and  (b)  of  this 
section,  but  not  to  exceed  producer  milk 
received  and  milk  caused  to  be  delivered 
pursuant  to  §  1009.63  at  such  plant,  the 
price  specified  in  §  1009.51  (a)  shall  be 
reduced  at  the  rate  set  forth  in  the  fol¬ 


lowing  schedule  : 

Distance  from  the  City  Hall  Rate  per 
of  Clarksburg,  W.  Va.,  hundredweight 
(miles) :  (cents) 

60  but  not  more  than  70 _  20 

70  but  not  more  than  80 _  22 

80  but  not  more  than  90 _  24 

For  each  additional  10  miles  or  frac¬ 
tion  thereof  an  additional _  1 


(a)  In  the  case  of  fluid  milk  products 
which  are  moved  from  the  pool  plant  to 
another  pool  plant,  assign  to  Class  I 
milk  for  the  purposes  of  this  section,  that 
portion  of  the  milk  moved  which  re¬ 
mains  after  assigning  such  milk  to  Class 
II  milk  in  the  transferee  plant  as  deter¬ 
mined  by  the  calculations  prescribed  in 
i  1009.45  (a)  *(l)  through  (4),  and  the 
comparable  steps  in  §  1009.45  (b)  for  the 
transferee  plant,  such  assignment  to 
Class  II  milk  in  the  case  of  transfers 
from  several  plants  to  be  made  in  the 
sequence  to  the  transferring  plants  ac¬ 
cording  to  the  location  differential  ap¬ 
plicable  at  each  transferring  plant,  be¬ 
ginning  with  the  plant  having  the  largest 
differential;  and 

(b)  Class  I  disposition  from  the  plant 
other  than  disposition  to  other  pool 
plants. 

§  1009.54  Rate  of  compensatory  pay¬ 
ments.  The  rate  of  compensatory  pay¬ 
ment  per  hundredweight  shall  be 
calculated  as  follows,  except  that  the  rate 


shall  be  zero  in  any  month  in  which 
total  deliveries  by  producers  are  less 
than  110  percent  of  Class  I  utilization 
(excluding  duplications)  in  plants  quali¬ 
fied  as  pool  plants  pursuant  to  §  1009.10 
(a)  and  (b) : 

(a)  Subtract  the  Class  II  milk  price, 
adjusted  by  the  Class  II  butterfat  differ¬ 
ential,  from  the  Class  I  milk  price  ad¬ 
justed  by  the  Class  I  butterfat  differen¬ 
tial  and  the  location  differential  rates 
set  forth  in  §  1009.53  for  the  location  of 
the  plant  at  which  the  milk  was  received 
from  farmers.  In  any  month  in  which 
total  producer  deliveries  are  less  than 
110  percent  of  all  handlers’  Class  I  uses 
the  rate  pursuant  to  this  paragraph  shall 
be  zero. 

§  1009.55  Use  of  equivalent  prices.  If 
for  any  reason  a  price  quotation  required 
by  this  part  for  computing  class  prices 
or  for  other  purposes  is  not  available  in 
the  manner  described,  the  market  ad¬ 
ministrator  shall  use  a  price  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  which  is  required. 

APPLICATION  OF  PROVISIONS 

§  1009.60  Producer -handlers.  Sec¬ 
tions  1009.40  through  1009.45,  1009.50 
through  1009.53, 1009.61  through  1009.63, 
1009.70  through  1009.75,  and  1009.80 
through  1009.87  shall  not  apply  to  a 
producer-handler. 

§  1009.61  Plants  subject  to  other  Fed¬ 
eral  orders.  Upon  determination  by  the 
Secretary,  a  plant  specified  in  para¬ 
graph  (a)  or  (b)  of  this  section  shall 
be  treated  as  a  nonpool  plant,  except 
that  the  operator  of  such  plant  shall, 
with  respect  to  total  receipts  and  util¬ 
ization  or  disposition  of  skim  milk  and 
butterfat  at  the  plant,  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  require  and  allow  veri¬ 
fication  of  such  reports  by  the  market 
administrator: 

(a)  Any  plant  qualified  pursuant  to 
§  1009.10  (a)  or  (c)  which  disposes 
of  a  lesser  volume  of  Class  I  milk 
in  the  Clarksburg  marketing  area  than 
in  a  marketing  area  where  milk  is  regu¬ 
lated  pursuant  to  another  order  issued 
pursuant  to  the  act,  and  which  is  subject 
to  the  classification  and  pricing  pro¬ 
visions  of  such  other  order  if  exempted 
pursuant  to  this  paragraph  from  regula¬ 
tion  as  a  pool  plant  under  this  part; 

(b)  Any  plant  qualified  pursuant  to 
1  1009.10  (b)  for  any  portion  of  the 
period  February  through  August,  inclu¬ 
sive,  that  the  milk  of  producers  at  such 
plant  is  subject  to  the  classification  and 
pricing  provisions  of  another  order  is¬ 
sued  pursuant  to  the  act  and  the  Sec¬ 
retary  determines  that  such  plant  should 
be  exempted  from  this  part. 

§  1009.62  Handlers  operating  nonpool 
plants.  Each  handler  who  is  the  oper¬ 
ator  of  a  nonpool  plant  which  is  not  sub¬ 
ject  to  the  classification  and  pricing  pro¬ 
visions  of  another  order  issued  pursuant 
to  the  act,  shall,  on  or  before  the  12th 
day  after  the  end  of  each  month,  pay 
to  the  market  administrator  for  deposit 
into  the  producer-settlement  fund  an 
amount  calculated  by  multiplying  the 
total  hundredweight  of  butterfat  and 


skim  milk  disposed  of  in  the  form  of  fluid 
milk  products  from  such  nonpool  plant 
to  retail  or  wholesale  outlets  (including 
deliveries  by  vendors  and  sales  through 
plant  stores)  in  the  marketing  area 
during  the  month,  by  the  rate  of  com¬ 
pensatory  payment  calculated  pursuant 
to  §  1009.54:  Provided,  That  such  pay¬ 
ments  shall  not  apply  to  butterfat  or 
skim  milk  in  excess  of  butterfat  or  skim 
milk  received  by  such  nonpool  plant 
from  dairy  farmers  and  in  the  form  of 
fluid  milk  products  from  plants  not  fully 
regulated  under  any  Federal  order. 

§  1009.63  Milk  caused  by  a  handler  to 
be  delivered  to  another  handler’s  pool 
plant.  Milk  caused  by  a  handler,  as  the 
operator  of  a  pool  plant  which  is  an 
approved  plant  pursuant  to  §  1009.7  (a), 
to  be  delivered  for  his  account  to  another 
handler’s  pool  plant  similarly  qualified 
pursuant  to  §  1009.7  (a) ,  shall  be  con¬ 
sidered,  for  purposes  of  reporting,  classi¬ 
fication,  and  payment,  to  be  received  by 
the  handler  who  so  caused  the  milk  to  be 
delivered,  if  both  handlers  report  such 
milk  as  so  caused  to  be  delivered. 

DETERMINATION  OF  PRICES  TO  PRODUCERS 

§  1009.70  Computation  of  the  obliga¬ 
tion  of  each  handler.  For  each  month 
the  market  administrator  shall  compute 
the  obligation  of  each  pool  handler  as 
follows : 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  computed  pursuant  to 
§  1009.45  by  the  applicable  class  price, 
as  adjusted  by  location  differentials  on 
the  amount  of  milk  to  which  location  dif¬ 
ferential  allowance  applies  pursuant  to 
§  1009.53; 

(b)  Add  an  amount  computed  by  mul¬ 
tiplying  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
milk  pursuant  to  §  1009.45  (a)  (2)  and 
(b)  by  the  rate  of  compensatory  pay¬ 
ment  as  determined  pursuant  to  §  1009.54 
for  the  nearest  plant(s)  from  which  an 
equivalent  amount  of  other  source  milk 
was  received  in  the  form  of  fluid  milk 
products; 

(c)  Add  the  amounts  computed  by 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1009.45  (a)  (7)  and  (b)  by  the  appli¬ 
cable  class  price;  and 

(d)  Add  the  amount  computed  by  mul¬ 
tiplying  the  difference  between  the  ap¬ 
propriate  Class  II  price  for  the  preceding 
month  and  the  appropriate  Class  I  milk 
price  for  the  current  month  by  the 
hundredweight  of  skim  milk  and  butter¬ 
fat  remaining  in  Class  n  milk  after  the 
calculations  pursuant  to  §  1009.45  (a)  (5) 
and  (b)  for  the  preceding  month  or  the 
hundredweight  of  skim  milk  and  butter¬ 
fat  subtracted  from  Class  I  milk  pursu¬ 
ant  to  §  1009.45  (a)  (4)  and  (b)  for 
the  current  month,  whichever  is  less, 
respectively. 

§  1009.71  Computation  of  the  uniform 
price.  For  each  of  the  months  of  August 
through  February,  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  of  producer  milk  of 
3.5  percent  butterfat  content,  f.  o.  b. 
market,  as  follows: 

(a)  Combine  into  one  total  the  obli¬ 
gations  computed  pursuant  to  §  1009.70 
for  all  pool  plants  which  submit  reports 
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prescribed  in  §  1009.30  and  who  are  not 
in  default  of  payments  pursuant  to 
{1009.80  or  §  1009.82; 

(b)  Subtract,  if  the  average  butterfat 
content  of  the  producer  milk  included 
under  paragraph  (a)  of  this  section  is 
greater  than  3.5  percent,  or  add,  if  such 
average  butterfat  content  is  less  than 
3.5  percent,  an  amount  computed  as  fol¬ 
lows:  Multiply  the  amount  by  which  the 
average  butterfat  content  of  such  milk 
varies  from  3.5  percent  by  the  butterfat 
differential  computed  to  §  1009.73,  and 
multiply  the  result  by  the  total  hundred¬ 
weight  of  such  milk; 

(c)  Add  an  amount  equal  to  the  sum  of 
deductions  to  be  made  from  producer 
payments  for  location  differentials  pur¬ 
suant  to  §  1009.74; 

(d)  Add  an  amount  equal  to  one-half 
of  the  unobligated  balance  on  hand  in 
the  producer-settlement  fund; 

(e)  Add  the  total  amount  of  payment 
due  pursuant  to  §  1009.62; 

(f)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer  milk 
included  under  paragraph  (a)  of  this 
section;  and 

(g)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents. 

§  1009.72  Computation  of  uniform 
prices  for  base  milk  and  excess  milk. 
For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for 
excess  milk,  each  of  3.5  percent  butterfat 
content,  f.  o.  b.  market,  as  follows: 

(a)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  who  submit 
reports  pursuant  to  §  1009.30,  and  who 
are  not  in  default  of  payments  pursuant 
to  §§  1009.80  or  1009.82  as  follows:  (1) 
Multiply  the  hundredweight  of  such  milk 
not  in  excess  of  the  total  quantity  of 
producer  milk  assigned  to  Class  II  milk 
in  the  pool  plants  of  such  handlers  by 
the  Class  II  milk  price,  (2)  multiply  the 
hundredweight  of  milk  not  included  in 
subparagraph  (1)  of  this  paragraph  by 
the  Class  I  milk  price,  and  (3)  add  to¬ 
gether  the  resulting  amounts; 

(b)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (a)  of  this 
section  by  the  total  hundredweight  of 
such  milk,  adjust  to  the  nearest  cent  and 
subtract  4  cents.  The  resulting  figure 
shall  be  the  uniform  price  for  excess 
milk  of  3.5  percent  butterfat  content 
received  from  producers; 

(c)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the  uni¬ 
form  price  obtained  in  paragraph  (b)  of 
this  section,  plus  4  cents,  times  the  hun¬ 
dredweight  of  excess  milk  from  the  total 
value  of  producer  milk  for  the  month  as 
determined  according  to  the  calculations 
set  forth  in  §  1009.71  (a)  through  (d) 
then  add  the  total  amount  of  payments 
due  pursuant  to  §  1009.62; 

(d)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (c)  of  this  section  by 
the  total  hundredweight  of  base  milk 
included  in  these  computations ;  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (d)  of  this 
section.  The  resulting  figure  shall  be 
the  uniform  price  for  base  milk  of  3.5 
percent  butterfat  content  f .  o.  b.  market. 
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§  1009.73  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices  to 
be  paid  each  producer  shall  be  increased 
or  decreased  for  each  one-tenth  of  one 
percent  which  the  average  butterfat  con¬ 
tent  of  his  milk  is  above  or  below  3.5 
percent,  respectively,  at  the  rate  deter¬ 
mined  by  multiplying  the  pounds  of  but¬ 
terfat  in  producer  milk  allocated  to  each 
class  by  the  appropriate  butterfat  differ¬ 
ential  for  such  class  as  determined  pur¬ 
suant  to  §  1009.52,  dividing  by  the  total 
butterfat  in  producer  milk  and  rounding 
to  the  nearest  even  tenth  of  a  cent. 

§  1009.74  Location  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices  to 
be  paid  for  producer  milk,  as  defined  in 
§  1009.14  (a)  and  (b) ,  received  at  a  pool 
plant  located  60  miles  or  more  from  the 
City  Hall  of  Clarksburg,  West  Virginia, 
by  the  shortest  hard-surfaced  highway 
distance,  as  determined  by  the  market 
administrator,  or  caused  to  be  delivered 
pursuant  to  §  1009.63  to  a  pool  plant  so 
located  shall  be  reduced  at  the  rates  set 
forth  in  §  1009.53  according  to  the  loca¬ 
tion  of  such  plant. 

§  1009.75  Notification  of  handlers. 
On  or  before  the  11th  day  after  the  end 
of  each  month,  the  market  administra¬ 
tor  shall  mail  to  each  handler,  who  sub¬ 
mitted  the  report  (s)  prescribed  in 
§  1009.30  at  his  last  known  address,  a 
statement  showing: 

(a)  The  amount  and  value  of  his  pro¬ 
ducer  milk  in  each  class  and  the  totals 
thereof ; 

(b)  For  the  months  of  March  through 
July  the  amounts  and  value  of  his  base 
and  excess  milk  respectively,  and  the 
totals  thereof; 

(c)  The  uniform  price (s)  computed 
pursuant  to  §§  1009.71  and  1009.72  and 
the  butterfat  differential  computed  pur¬ 
suant  to  §  1009.73;  and 

(d)  The  amounts  to  be  paid  by  such 
handler  pursuant  to  §§  1009.82,  1009.85, 
and  1009.86,  or  1009.62  and  the  amount 
due  such  handler  pursuant  to  §  1009.83. 

PAYMENTS 

§  1009.80  Time  and  method  of  pay¬ 
ment  for  producer  milk,  (a)  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  each  handler  shall  make  payment 
to  each  producer  from  whom  milk  is 
received  during  the  month  as  follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer  who  did  not 
discontinue  shipping  milk  to  such  han¬ 
dler  before  the  25th  day  of  the  month, 
an  amount  equal  to  not  less  than  the 
Class  n  price  for  the  preceding  month 
multiplied  by  the  hundredweight  of  milk 
received  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  by  such  producer 
to  be  made  from  payments  due  pursuant 
to  this  paragraph, 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  appropriate  uniform 
price (s)  adjusted  by  the  butterfat  and 
location  differentials  to  producers  mul¬ 
tiplied  by  the  hundredweight  of  milk  or 
base  milk  and  excess  milk  received  from 
such  producer  during  the  month,  subject 
to  the  following  adjustments:  (i)  Less 
payments  made  to  such  producer  pur- 
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suant  to  subparagraph  (1)  of  this  para¬ 
graph,  (ii)  less  marketing  service 
deductions  made  pursuant  to  §  1009.85, 
(iii)  plus  or  minus  adjustments  for  er¬ 
rors  made  in  previous  payments  made 
to  such  producer,  and  (iv)  less  proper 
deductions  authorized  in  writing  by  such 
producer :  Provided,  That  if  by  such  date 
such  handler  has  not  received  full  pay¬ 
ment  from  the  market  administrator 
pursuant  to  §  1009.83  for  such  month,  he 
may  reduce  pro  rata  his  payments  to 
producers  by  not  more  than  the  amount 
of  such  underpayment.  Payments  to 
producers  shall  be  completed  thereafter 
not  later  than  the  date  for  making  pay¬ 
ments  pursuant  to  this  paragraph  next 
following  after  the  receipt  of  the  balance 
due  from  the  market  administrator; 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  members 
to  collect  payment  for  their  milk,  and 
which  has  so  requested  any  handler  in 
writing,  such  handler  shall  on  or  before 
the  2d  day  prior  to  the  date  on  which 
payments  are  due  individual  producers 
pay  the  cooperative  association  for  milk 
received  during  the  month  from  the 
producer  members  of  such  association  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producer  members  as 
determined  pursuant  to  paragraph  (a) 
of  this  section;  and 

(c)  Each  handler  who  receives  milk 
during  the  month  from  producers  for 
which  payment  is  to  be  made  to  a  coop¬ 
erative  association  pursuant  to  para¬ 
graph  (b)  of  this  section  shall  report  to 
such  cooperative  association  or  to  the 
market  administrator  for  transmittal  to 
such  cooperative  association  for  each 
such  producer  as  follows: 

(1)  On  or  before  the  25th  day  of  the 
month,  the  total  pounds  of  milk  received 
during  the  first  15  days  of  such  month, 
and 

(2)  On  or  before  the  7th  day  of  the 
following  month  (i)  the  pounds  of  milk 
received  each  day  and  the  total  for  the 
month,  together  with  the  butterfat  con¬ 
tent  of  such  milk,  (ii)  for  the  months  of 
March  through  July  the  total  pounds  of 
base  milk  received,  (iii)  the  amount  or 
rate  and  nature  of  any  deductions  to  be 
made  from  payments,  and  (iv)  the 
amount  and  nature  of  payments  due 
pursuant  to  §  1009.84. 

§  1009.81  Producer -settlement  fund. 
The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments  made 
by  handlers  pursuant  to  §§  1009.62, 
1009.82  and  1009.84,  and  out  of  which  he 
shall  make  all  payments  pursuant  to 
§§  1009.83  and  1009.84:  Provided,  That 
any  payments  due  to  any  handler  shall 
be  offset  by  any  payments  due  from  such 
handler. 

§  1009.82  Payments  to  the  producer- 
settlement  fund.  On  or  before  the  12th 
day  after  the  end  of  each  month,  each 
handler  shall  pay  to  the  market  adminis¬ 
trator  any  amount  by  which  his  obliga¬ 
tion  as  computed  pursuant  to  §  1009.70 
for  such  month,  is  greater  than  the 
amount  owed  by  him  for  such  milk  at 
the  appropriate  uniform  price (s)  ad- 
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justed  by  the  producer  butterfat  and 
location  differentials. 

§  1009.83  Payments  out  of  the  pro¬ 
ducer-settlement  fund.  On  or  before  the 
13th  day  after  the  end  of  each  month, 
the  market  administrator  shall  pay  to 
each  handler  any  amount  by  which 
his  obligation  computed  pursuant  to 
§  1009.70,  for  such  month  is  less  than 
the  amount  owed  by  him  for  such  milk 
at  the  appropriate  uniform  price (s)  ad¬ 
justed  by  the  producer  butterfat  and 
location  differentials.  If  at  such  time 
the  balance  in  the  producer-settlement 
fund  is  insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market  ad¬ 
ministrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  appropriate  funds 
are  available. 

§  1009.84  Adjustment  of  accounts. 
Whenever  audit  by  the  market  adminis¬ 
trator  of  any  reports,  books,  records  or 
accounts  or  other  verification  discloses 
errors  resulting  in  monies  due  (a)  the 
market  administrator  from  a  handler, 
(b)  a  handler  from  the  market  adminis¬ 
trator,  or  (c)  any  producer  or  cooperative 
association  from  a  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  payments  set 
forth  in  the  provisions  under  which  such 
error  occurred. 

§  1009.85  Marketing  services,  (a) 
Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler,  in  making 
payments  to  producers  for  milk  (other 
than  milk  of  his  own  production)  pur¬ 
suant  to  §  1009.80,  shall  deduct  5  cents 
per  hundredweight,  or  such  amount  not 
exceeding  5  cents  per  hundredweight,  as 
may  be  prescribed  by  the  Secretary,  and 
shall  pay  such  deductions  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month.  Such  money 
shall  be  used  by  the  market  administra¬ 
tor  to  provide  market  information  and 
to  check  the  accuracy  of  the  testing  and 
weighing  of  their  milk  for  producers  who 
are  not  receiving  such  service  from  a 
cooperative  association; 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set 
forth  in  paragraph  (a)  of  this  section, 
each  handler  shall  (in  lieu  of  the  deduc¬ 
tion  specified  in  paragraph  (a)  of  this 
section) ,  make  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers,  and  on  or  before  the 
J3th  day  after  the  end  of  each  month, 
pay  such  deductions  to  the  cooperative 
association  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which  such 
deduction  was  computed  for  each  pro¬ 
ducer. 

§  1009.86  Expenses  of  administration. 
On  or  before  the  15th  day  after  the  end 
of  each  month,  each  handler  shall  pay 
to  the  market  administrator,  for  each 
of  his  approved  plants,  4  cents  or  such 


lesser  amount  as  the  Secretary  may  pre¬ 
scribe,  for  each  hundredweight  of  but¬ 
terfat  and  skim  milk  contained  in  (a) 
producer  milk,  (b)  other  source  milk 
allocated  to  Class  I  milk  pursuant  to 
§  1009.45  (a)  (2)  and  (b),  and  (c)  Class 
I  milk  disposed  of  in  the  marketing  area 
(except  to  a  pool  plant)  from  a  nonpool 
plant  as  determined  pursuant  to 
§  1009.62. 

§  1009.87  Termination  of  obligations. 
The  provisions  of  this  section  shall  ap¬ 
ply  to  any  obligations  under  this  part 
for  the  payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  2  years  after  the  last 
day  of  the  calendar  month  during  which 
the  market  administrator  receives  the 
handler’s  utilization  report  on  the  milk 
involved  in  such  obligation,  unless  within 
such  2-year  period  the  market  adminis¬ 
trator  notifies  the  handler  in  writing  that 
such  money  is  due  and  payable.  Service 
of  such  notice  shall  be  complete  upon 
mailing  to  the  handler’s  last  known  ad¬ 
dress,  and  it  shall  contain,  but  need  not 
be  limited  to,  the  following  information: 

(1)  The  amount  of  the  obligation, 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists  was  received  or  handled,  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer  (s) 
or  association  of  producers,  or  if  the 
obligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  adminis¬ 
trator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  2-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  2-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until  the 
first  day  of  the  calendar  month  follow¬ 
ing  the  month  during  which  all  such 
books  and  records  pertaining  to  such 
obligation  are  made  available  to  the 
market  administrator  or  his  representa¬ 
tive; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part  of 
the  handler  against  whom  the  obligation 
is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  2  years  after  the 
end  of  the  calendar  month  during  which 
the  payment  (including  deduction  or 
setoff  by  the  market  administrator)  was 
made  by  the  handler,  if  a  refund  on  such 
payment  is  claimed,  unless  such  handler, 
within  the  applicable  period  of  time, 


files,  pursuant  to  section  8c  (15)  (A)  of 
the  act,  a  petition  claiming  such  money. 

DETERMINATION  OF  BASE 

§  1009.90  Computation  of  daily  aver¬ 
age  base  for  each  producer.  Subject  to 
the  rules  set  forth  in  §  1009.91,  the  daily 
average  base  for  each  producer  shall  be 
an  amount  calculated  by  dividing  the 
total  pounds  of  milk  produced  by  and 
received  from  such  producer  at  all  pool 
plants  during  the  months  of  September 
through  December  immediately  preced¬ 
ing,  by  the  number  of  days  from  the  first 
day  of  delivery  by  such  producer  during 
such  months  to  the  last  day  of  December, 
inclusive,  or  by  90,  whichever  is  more: 
Provided.  That  any  producer  who,  during 
the  preceding  months  of  September 
through  December,  delivered  his  milk  to 
a  nonpool  plant  which  became  a  pool 
plant  after  the  beginning  of  such  period 
shall  be  assigned  a  base,  in  the  same 
manner  as  if  he  had  been  a  producer 
during  such  period,  calculated  from  his 
deliveries  during  such  September-De- 
cember  period  to  such  plant. 

§  1009.91  Base  rules.  The  following 
rules  shall  apply  in  connection  with  the 
establishment  and  assignment  of  bases: 

(a)  Subject  to  the  provisions  of  para¬ 
graph  (b)  of  this  section,  the  market 
administrator  shall  assign  a  base  as 
calculated  pursuant  to  §  1009.90  to  each 
person  for  whose  account  producer  milk 
was  delivered  to  pool  plants  during  the 
months  of  September  through  Decem¬ 
ber;  and 

(b)  A  base  which  is  assigned  pursuant 
to  the  proviso  of  §  1009.90  shall  be  non- 
transferable.  An  entire  base  which  is 
otherwise  assigned  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person,  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  admin¬ 
istrator  and  signed  by  the  baseholder, 
or  his  heirs,  and  by  the  person  to  whom 
such  base  is  to  be  transferred:  Provided, 
That  if  a  base  is  held  jointly,  the  entire 
base  shall  be  transferable  only  upon  the 
receipt  of  such  application  signed  by  all 
joint  holders  or  their  heirs,  and  by  the 
person  to  whom  such  base  is  to  be  trans¬ 
ferred. 

§  1009.92  Announcement  of  estab¬ 
lished  bases.  On  or  before  February  15, 
of  each  year,  the  market  administrator 
shall  notify  each  producer,  and  the  han¬ 
dler  receiving  milk  from  such  producer, 
of  the  daily  average  base  established  by 
such  producer. 

EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  1009.100  Effective  time The  pro¬ 
visions  of  this  part,  or  any  amendment 
thereto,  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated. 

§  1009.101  Suspension  or  termination. 
The  Secretary  shall,  whenever  he  finds 
that  any  or  all  provisions  of  this  part, 
or  any  amendment  thereto,  obstruct  or 
do  not  tend  to  effectuate  the  declared 
policy  of  the  act,  terminate  or  suspend 
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the  operation  of  any  or  all  provisions  of 
this  part  or  any  amendment  thereto. 

§  1009.102  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  or  any 
amendment  thereto,  there  are  any  obli¬ 
gations  thereunder  the  final  accrual  or 
ascertainment  of  which  requires  further 
acts  by  any  person  (including  the  market 
administrator),  such  further  acts  shall 
be  performed  notwithstanding  such  sus¬ 
pension  or  termination. 

§  1009.103  Liquidation.  Upon  the 
suspension  or  termination  of  any  or  all 
provisions  of  this  part,  the  market  ad¬ 
ministrator,  or  such  other  liquidating 
agent  as  the  Secretary  may  designate, 
shall,  if  so  directed  by  the  Secretary, 
liquidate  the  business  of  the  market 
administrator’s  office,  dispose  of  all 
property  in  his  possession  or  control,  in¬ 
cluding  accounts  receivable,  and  exe¬ 
cute  and  deliver  all  assignments  or  other 
instruments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If, 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidating  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  1009.110  Agents.  The  Secretary 
may,  by  designation  in  writing,  name 
any  officer  or  employee  of  the  United 
States  to  act  as  his  agent  and  represent¬ 
ative  in  connection  with  any  of  the  pro¬ 
visions  of  this  part. 

§  1009.111  Separability  of  provisions. 
If  any  provisions  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances, 
is  held  invalid,  the  application  of  such 
provision,  and  of  the  remaining  provi¬ 
sions  of  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Issued  at  Washington,  D.  C.,  this  26th 
day  of  November  1957,  to  be  effective  on 
and  after  December  1,  1957. 

[seal]  Don  Paarlberg, 

Assistant  Secretary. 

[F.  R.  Doc.  57-9954;  Filed,  Nov.  29,  1957; 

8:55  a.  m.] 


[1015.301  Arndt.  4] 

Part  1015 — Cucumbers  Grown  in 
Florida 

LIMITATION  OF  SHIPMENTS 

(a)  Findings.  (1)  Pursuant  to  Mar¬ 
keting  Agreement  No.  118  and  Order  No. 
115  (22  F.  R.  6083)  regulating  the  han¬ 
dling  of  cucumbers  grown  in  Florida, 
effective  under  the  applicable  provisions 
of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.  S.  C.  601  et  seq.;  68  Stat. 
906, 1047) ,  and  upon  the  basis  of  the  rec¬ 
ommendation  and  information  submit¬ 


ted  by  the  Florida  Cucumber  Committee, 
established  pursuant  to  said  marketing 
agreement  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  amendment  to  the  limitation  of 
shipments,  as  hereinafter  provided,  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

(2)  It  is  hereby  found  that  it  is  imprac¬ 
ticable,  unnecessary,  and  contrary  to  the 
public  interest  to  give  preliminary  notice 
and  engage  in  public  rule  making  pro¬ 
cedure,  and  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
amendment  for  30  days  or  any  other  pe¬ 
riod  beyond  the  date  hereinafter  speci¬ 
fied  (5  U.  S.  C.  1001  et  seq.)  in  that  (i) 
the  time  intervening  between  the  date 
when  information  upon  which  this 
amendment  is  based  became  available 
and  time  when  this  amendment  must 
become  effective  in  order  to  effectuate  the 
declared  policy  of  the  act  is  insufficient, 
(ii)  more  orderly  marketing  in  the  pub¬ 
lic  interest,  than  would  otherwise  pre¬ 
vail,  will  be  promoted  by  regulating  the 
shipment  of  cucumbers,  in  the  manner 
set  forth  below,  on  and  after  the  effec¬ 
tive  date  of  this  amendment,  (iii)  com¬ 
pliance  with  this  amendment  will  not 
require  any  special  preparation  on  the 
part  of  handlers  which  cannot  be  com¬ 
pleted  by  the  effective  date,  and  (iv)  in¬ 
formation  regarding  the  committee’s 
recommendations  has  been  made  avail¬ 
able  to  producers  and  handlers  in  the 
production  area. 

(b)  Order,  as  amended.  The  provi¬ 
sions  of  §  1015.301  (b)  (1)  (22  F.  R.9251) 
are  hereby  amended  as  follows: 

During  the  period  from  December  2, 
1957,  through  December  15,  1957,  the 
following  regulations  shall  be  effective 
with  respect  to  all  varieties  of  cucumbers 
grown  in  the  production  area : 

(1)  No  person  shall  handle  any  cu¬ 
cumbers,  except  for  conversion  into 
pickles  or  relishes,  unless  such  cucumbers 
meet  the  requirements  of  U.  S.  Fancy, 
U.  S.  No.  1,  U.  S.  No.,  1  Small,  or  U.  S. 
No.  1  Large,  and  are  not  larger  than  2  V2 
inches  in  diameter. 

(Ssc.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
6C8c) 

Dated:  November  27,  1957,  to  become 
effective  December  2, 1957. 

[seal]  S.  R.  Smith, 

Director, 

Fruit  and  Vegetable  Division. 

[F.  R.  Doc.  57-9990;  Filed,  Nov.  29,  1957; 

8:55  a.  m.] 


TITLE  14— CIVIL  AVIATION 
Chapter  I — Civil  Aeronautics  Board 

[Civil  Air  Regs.,  Amdt.  20-5] 

Part  20 — Pilot  and  Instructor 
Certificates- 

AIRCRAFT  RATINGS 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.  C., 
on  the  26th  day  of  November  1957. 

Section  20.121  (a)  of  revised  Part  20 
of  the  Civil  Air  Regulations  sets  forth 
the  requirements  which  an  applicant 
must  meet  in  order  to  acquire  an  addi¬ 


tional  aircraft  rating.  This  section  was 
recently  amended  to  assure  that  a  per¬ 
son’s  previous  piloting  experience  would 
be  taken  into  consideration  in  connec¬ 
tion  with  his  application  for  a  glider  pilot 
certificate. 

The  basic  glider  provisions  of  revised 
Part  20  still  require,  among  other  things, 
that  an  applicant  for  such  a  rating  ac¬ 
quire  a  minimum  amount  of  flight  in¬ 
struction  and  solo  flight  time  in  gliders. 
However,  in  amending  §  20.121  (a)  the 
term  “dual  instruction”  was  inadvert¬ 
ently  used  in  place  of  “flight  instruction.” 
This  would  impose  a  greater  restriction 
on  applicants  with  previous  piloting  ex¬ 
perience  than  is  imposed  on  applicants 
with  no  previous  piloting  experience. 
This  was  not  the  Board’s  intent.  There¬ 
fore,  to  correct  this  error  and  the  result¬ 
ing  inconsistency,  it  is  necessary  to  sub¬ 
stitute  the  word  “flight”  for  the  word 
“dual”  in  §  20.121  (a)  (2). 

Since  this  amendment  corrects  an  er¬ 
ror,  is  minor  in  nature,  and  imposes  no 
additional  burden  on  any  person,  notice 
and  public  procedure  hereon  are  un¬ 
necessary,  and  it  may  be  made  effective 
immediately. 

In  consideration  of  the  foregoing,  the 
Civil  Aeronautics  Board  hereby  amends 
Part  20  of  the  Civil  Air  Regulations  (14 
CFR  Part  20,  as  amended)  effective  No¬ 
vember  26,  1957. 

By  amending  §  20.121  (a)  (2)  by  de¬ 
leting  the  word  “dual”  and  inserting  in 
lieu  thereof  the  word  “flight” 

(See.  205,  52  Stat.  984;  49  U.  S.  C.  425.  In¬ 
terpret  or  apply  secs.  602,  610,  52  Stat.  1008, 
1012,  as  amended;  49  U.  S.  C.  552,  560) 

By  the  Civil  Aeronautics  Board. 

[seal]  M.  C.  Mulligan, 

Secretary. 

[F.  R.  Doc.  57-9947;  Filed,  Nov.  29,  1957; 

8:55  a.m.] 


TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  III — Bureau  of  Foreign  Com¬ 
merce,  Department  of  Commerce 

Subchapter  B— Export  Regulations 

[8th  Gen.  Rev.  of  Export  Regs.,  Amdt.  47 

Part  368 — Mutual  Assistance  on  U.  S. 
Imports  and  Exports  (as  Applied  to 
Selected  U.  S.  Imports) 

Part  372 — Provisions  for  Individual  and 
Other  Validated  Licenses 

Part  373 — Licensing  Policies  and 
Related  Special  Provisions 

Part  379 — Export  Clearance  and 
Destination  Control 

Part  382 — Denial  or  Suspension  of 
Export  Privileges 

MISCELLANEOUS  AMENDMENTS 

1.  Section  368.1  Import  certificate 
and  delivery  verification  on  selected  im¬ 
ports  into  the  United  States,  paragraph 
(d)  Delivery  verification  on  imports  into 
the  United  States  is.  amended  by  substi- 


1  This  amendment  was  published  In  Cur¬ 
rent  Export  Bulletin  794,  dated  November  21. 
1957. 
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tilting  “Form  FC-908  (Rev.  10-17-57)" 
for  “Form  IT-  or  FC-908’’  wherever  it 
appears  in  that  paragraph.2 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  December  21,  1957. 

2.  Section  372.7  License  applications 
for  ship  stores,  plane  stores,  supplies  and 
equipment,  paragraph  (c)  Exportations 
of  petroleum  and  petroleum  products,  in¬ 
cluding  hunker  fuel  for  use  on  vessels  and 
fuel  for  planes  departing  from  the  U.  S. 
is  amended  to  read  as  follows : 

(c)  Exportations  of  petroleum  and 
petroleum  products,  including  hunker 
fuel  for  use  on  vessels  and  planes  depart¬ 
ing  from  the  United  States.  Applica¬ 
tions  for  licenses  to  export  petroleum  or 
petroleum  products,  including  bunker 
fuel  for  vessels  or  fuel  for  planes  depart¬ 
ing  from  the  United  States,  may  be  in¬ 
cluded  on  a  single  Form  FC-419.  Such 
application  shall  indicate,  at  the  top  of 
the  Form  FC-419,  the  word  “Bunker”  in 
the  case  of  exportations  for  the  use  of 
vessels,  or  “Plane  Fuel”  in  the  case  of 
exportations  for  the  use  of  aircraft.  The 
application  shall  be  prepared  on  Form 
FC-419,  in  accordance  with  the  instruc¬ 
tions  contained  in  §  372.5,  except  as 
modified  below  in  subparagraphs  (1) 
through  (5)  of  this  paragraph  with  re¬ 
spect  to  the  spaces  on  the  application 
labelled  as  follows: 

(1)  Country  of  ultimate  destination. 
Show  the  country  in  which  the  carrier  is 
registered. 

(2)  Ultimate  consignee  in  foreign 
country.  Show  the  name  of  the  carrier 
and  the  port  or  point  where  petroleum  or 
petroleum  products  are  to  be  taken 
aboard. 

(3)  If  purchaser  in  foreign  country  is 
other  than  ultimate  consignee,  give  name 
and  address.  Show  name  and  address 
of  owner  of  carrier.  If  carrier  is  under 
charter  to  or  control  of  party  other  than 
owner,  show  names  and  addresses  of  both 
owner  and  party  otherwise  in  control  of 
carrier. 

(4)  Commodity  description,  (i)  In 
addition  to  a  description  of  the  commod¬ 
ities  to  be  exported,  list  for  each  of  the 
carrier’s  calls  at  Macao  or  any  point 
under  Far  Eastern  Communist  control 
within  180  days  prior  to  the  date  of  ap¬ 
plication  (or  30  days  in  the  case  of  air¬ 
craft)  ,  the  dates  of  each  call  and  a  state¬ 
ment,  or  a  copy  of  the  manifest,  showing 
the  cargo  loaded  or  discharged.  (If  the 
carrier  was  in  ballast,  so  state.) 

(ii)  Also  submit  the  carrier’s  proposed 
calls  at  Macao  or  any  point  under  Far 
Eastern  Communist  control  for  the  next 
120  days  in  the  case  of  vessels  (30  days 
in  the  case  of  aircraft)  from  the  antici¬ 
pated  date  of  departure  from  the  last 
port  in  the  United  States.3 

(iii)  If  the  carrier  will  call  at  Macao 
or  a  point  under  Far  Eastern  Communist 
control  within  the  next  120  days  in  the 
case  of  vessels  (30  days  in  the  case  of  air- 


*  Copies  of  Form  FC-908  (Rev.  10-17-57) 
filed  with  the  Federal  Register  Division. 

*  If  the  carrier’s  itinerary  for  all  of  the  next 
120  days  in  the  case  of  vessels  (or  30  days  in 
the  case  of  aircraft)  is  not  known  and  cannot 
be  ascertained,  the  itinerary  shall  be  stated 
so  far  as  it  may  be  known  or  ascertainable. 
In  addition,  all  other  available  information 
as  to  the  future  destination  and  areas  of 
operation  shall  be  submitted. 


craft)  from  the  date  of  departure,  or  if 
the  carrier  is  registered  in  Poland,  Dan¬ 
zig,  or  a  Subgroup  A  Country,  or  if  the 
carrier  is  under  charter  to  or  control  of  a 
national  of  Poland,  Danzig,  or  a  Sub¬ 
group  A  Country,  state  whether  any  com¬ 
modities  included  on  the  Positive  List  of 
Commodities  (§  399.1  of  this  subchapter), 
the  •  United  States  Munitions  List 
(§  370.4  (a)  of  this  subchapter),  or  the 
United  States  Atomic  Energy  List 
(§  370.4  (d)  of  this  subchapter) ,  are  car¬ 
ried  on  board  the  vessel  or  aircraft  and 
destined  directly  or  indirectly  to  Macao 
or  any  point  under  Far  Eastern  Com¬ 
munist  control.  If  the  answer  is  in  the 
affirmative,  indicate  where  such  com¬ 
modities  will  be  discharged. 

(5)  Additional  information,  (i)  State 
the  reasons  why  a  general  license  is  in¬ 
applicable  to  the  proposed  exportation 
unless  the  reasons  are  already  indicated 
elsewhere  on  the  application  or  on  an 
attachment  thereto.  If  additional  space 
is  required  an  attachment  may  be  used. 

(ii)  Also  state  the  gross  registered 
tonnage  (GRT),  type  of  main  engines 
and  rated  horsepower,  with  daily  fuel 
consumption  rate,  total  fuel  capacity, 
and  fuel  supply  on  board,  indicating 
specifically  the  number  of  days’  running 
supply  from  the  port  W’here  additional 
supplies  are  requested.  In  the  case  of 
aircraft,  state  make  and  model. 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  December  21, 1957. 

3.  Section  373.41  Nonferrous  com¬ 
modities,  including  ores,  concentrates,  or 
unrefined  products  is  amended  as  fol¬ 
lows: 

a.  Paragraph  (b)  Nickel  scrap,  nickel 
alloy  scrap,  and  nickel-bearing  cobalt 
scrap  is  amended  to  read  as  follows : 

(b)  Nickel  scrap,  nickel  alloy  scrap, 
and  nickel-hearing  cobalt  scrap — (1) 
General.  License  applications  to  export 
nickel  scrap  containing  95  percent  or 
more  nickel.  Schedule  B  No.  654502,  will 
generally  be  denied.  License  applica¬ 
tions  to  export  all  other  clean  and  con¬ 
taminated  nickel  scrap,  nickel  alloy  scrap 
and  cobalt  nickel  alloy  scrap,  Schedule 
B  Nos.  654502  and  664526,  will  be  consid¬ 
ered  for  approval  in  accordance  with  the 
procedures  described  below. 

(2)  Nickel-copper  alloy  scrap,  Sched¬ 
ule  B  No.  654502.*  License  applications 
to  export  nickel-copper  alloy  scrap  (in¬ 
cluding  monel  scrap),  Schedule  B  No. 
654502  will  be  considered  for  approval 
in  accordance  with  the  procedures  de¬ 
scribed  in  subdivision  (i)  and  (ii)  of  this 
subparagraph : 

(i)  Statement  of  Past  Participation  in 
Exports,  Form  IT-  or  FC-821.  A  state¬ 
ment  of  past  participation  in  exports 
(Form  IT-  or  FC-821),  shall  be  sub¬ 
mitted  to  the  Bureau  of  Foreign  Com¬ 
merce  in  accordance  with  the  procedure 
set  forth  in  §  373.4.  In  order  to  be 
considered  during  the  fourth  quarter 
1957,  the  Form  IT-  or  FC-821  must  be 
received  in  the  Bureau  of  Foreign  Com¬ 
merce  no  later  than  October  31,  1957. 


4  Does  not  include  grindings,  crushed  radio 
tubes  and  slags;  and  skimmings  and  drosses. 
License  applications  covering  these  com¬ 
modities  will  be  considered  for  approval  by 
the  Bureau  of  Foreign  Commerce  on  an  open- 
end  basis. 


The  report  shall  be  broken  down  by 
countries  of  destination  and  shall  show 
the  total  quantity  in  pounds  Cgross  scrap 
weight)  of  exports  from  the  United 
States  made  by  the  applicant  during 
the  twelve  month  period,  October  1,  1955 
through  September  30,  1956.  In  prepar¬ 
ing  the  form,  the  heading  above  items 
(c)  and  (d)  shall  be  changed  to  read 
“October  1, 1955-September  30, 1956.” 

(ii)  Evidence  of  commercial  un- 
salability.  The  application  is  supported 
by  evidence  of  unsalability  in  the  do¬ 
mestic  market.  This  evidence  shall  be 
submitted  in  the  form  of  a  letter  or 
other  statement  from  the  applicant, 
supplier,  or  person  to  whom  the  scrap 
has  been  offered  for  sale  without  success 
in  the  normal  domestic  market  at 
reasonable  and  competitive  prices.  It 
shall  include  as  a  minimum,  the  names 
and  addresses  of  the  potential  users  to 
whom  the  scrap  has  been  offered,  the 
terms  at  which  it  has  been  offered,  and 
if  available,  the  reason (s)  for  rejection 
of  offers  to  sell. 

(3)  All  other  clean  and  contaminated 
nickel  scrap,  nickel  alloy  scrap  and  cobalt 
nickel  alloy  scrap,  Schedule  B  Nos. 
654502  and  664526 .6  License  applications 
to  export  clean  nickel  scrap  containing 
less  than  95%  nickel,  clean  and  con¬ 
taminated  nickel  alloy  scrap  and  cobalt 
nickel  alloy  scrap,  Schedule  B  Nos. 
654502  and  664526,  shall  be  supported 
by  evidence  of  unsalability  of  the  scrap 
in  the  domestic  market  as  set  forth  in 
§  373.41  (b)  (2)  (ii). 

Note:  For  purposes  of  paragraph  (b)  (3), 
material  is  considered  to  be  contaminated 
when  the  contaminant  cannot  be  readily 
sorted  from  the  balance  of  the  material. 

(4)  Time  for  submission  of  applica¬ 
tions.  Applications  for  licenses  to  ex¬ 
port  nickel-copper  alloy  scrap  (including 
monel  scrap),  Schedule  B  No.  654502 
shall  be  submitted  in  accordance  with 
the  time  schedules  set  forth  in  §  373.81. 

(5)  Validity  period.  Licenses  to  ex¬ 
port  all  commodities  covered  by  this 
paragraph,  will  be  issued  for  a  validity 
period  ending  on  the  last  day  of  the 
third  month  following  the  month  during 
which  the  license  is  validated,  e.  g.,  a 
license  issued  on  December  16,  1957, 
would  expire  March  31,  1958. 

(6)  Amendments  to  export  licenses. 
Amendments  requesting  an  extension  of 
the  validity  period  of  a  license  issued 
under  the  provisions  of  this  paragraph 
may  be  submitted  to  any  field  office  of 
the  Department  of  Commerce  listed  in 
§  380.2  of  this  subchapter  or  directly  to 
the  Bureau  of  Foreign  Commerce. 
Where  an  amendment  request  involves 
an  action  other  than  an  extension  of 
the  validity  period,  it  shall  be  submitted 
directly  to  the  Bureau  of  Foreign 
Commerce. 

b.  Paragraph  (c)  Copper  ores,  concen¬ 
trates,  unrefined  copper,  refined  copper, 
copper  scrap,  copper-base  alloy  scrap  and 
copper-base  alloy  ingots  and  other  crude 
forms  is  amended  by  deleting  subdivision 


*  Does  not  include  grindings,  crushed  radio 
tubes  and  slags;  and  skimmings  and  drosses. 
License  applications  covering  these  com¬ 
modities  will  be  considered  for  approval  by 
the  Bureau  of  Foreign  Commerce  on  an  open- 
end  basis. 
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(iv)  of  subparagraph  (4)  Copper  scrap 
and  copper-base  alloy  scrap. 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  November  21,  1957. 

4.  Section  373.49  Machinery  and 
parts,  paragraph  (a)  Machinery  and 
equipment  is  amended  to  read  as  follows: 

(a)  Machinery,  equipment,  and  ap¬ 
paratus.  Applications  for  licenses  to 
export  machinery,  equipment  and  ap- 
partus,  with  the  processing  codes  CONS, 
ELME,  GIEQ,  SATE,  TOOL,  and 
TRAN  must  Include  the  following 
identifying  information  in  addition  to 
the  requirements  of  §  372.4  (e)  of  this 
subchapter: 

(1)  A  copy  of  manufacturer’s  current 
catalog  or  bulletin,  or  pertinent  pages 
therefrom  describing  the  commodity, 
unless  previously  furnished. 

(2)  For  commodities  having  a  rated 
capacity,  show  maximum  rating. 

(3)  For  machinery,  equipment,  or  ap¬ 
paratus,  if  production  and  exportation 
can  not  be  completed  within  six  months, 
the  Bureau  of  Foreign  Commerce  will 
consider  the  issuance  of  a  license  with 
a  validity  period  of  one  year.  In  these 
instances,  the  exporter  sh#ll  enter  this 
request  in  the  item  entitled  “additional 
information”  on  the  Form  FC-419,  or 
on  an  attachment  to  the  Form  FC-419, 
explaining  the  circumstances  upon  which 
the  request  is  based,  and  giving  the  ap¬ 
proximate  date  of  availability  for  export. 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  November  21,  1957. 

5.  Section  373.55  Chemicals  and  me- 
dicinals  is  amended  by  adding  thereto 
a  new  paragraph  (d)  to  read  as  follows: 

(d)  Influenza  vaccine,  Asian  (.Far 
East )  strain — (1)  Licensing  policy.  An 
export  quota  in  the  amount  of  1,000,000 
cc’s  for  the  month  of  December  1957  has 
been  established  for  the  commercial  ex¬ 
port  of  influenza  vaccine,  Asian  (Far 
East)  strain,  Schedule  B  No.  812200. 
License  applications  submitted  against 
this  quota  will  be  considered  for  ap¬ 
proval  as  follows: 

(1)  Distribution  of  quota.  In  order  to 
assure  an  equitable  distribution  of  the 
December  export  quota,  90  percent  of 
the  quota  will  be  apportioned  by  the 
Bureau  of  Foreign  Commerce  among 
producer-exporters  on  the  basis  of  their 
individual  production  released  for  use 
through  October  31,  1957.  The  remain¬ 
ing  10  percent  will  be  set  aside  for  non¬ 
producer  exporters  and  emergency  situa¬ 
tions  which  may  develop. 

(ii)  Issuance  of  license.  Licenses  will 
be  issued  immediately  against  the  De¬ 
cember  quota  for  shipment  beginning 
December  1,  1957.  Beginning  with  the 
first  quarter  of  1958,  this  vaccine  will 
be  licensed  on  an  open-end  basis.  Ex¬ 
port  license  applications  received  during 
the  months  of  November  and  December 
which  cannot  be  considered  for  approval 
against  the  Deoember  quota  will  be  li¬ 
censed  immediately  against  the  first 
quarter  of  1958  open-end  export  quota 
for  shipment  beginning  January  1,  1958. 

(2)  Ex-quota  exportations.  Applica¬ 
tions  to  export  this  vaccine  for  use  for 
any  of  the  following  purposes  will  be 
considered  for  approval  without  regard 
to  quota  limitations: 

(i)  Product  registration; 

No.  232 - 4 


(II)  Biologies  control; 

(iii)  Laboratory  experimentation  or 
research  other  than  for  immunization 
purposes; 

(iv)  Inoculation  of  United  States  na¬ 
tionals  stationed  abroad  (excluding 
members  of  the  United  States  Armed 
Services  and  United  States  Government 
employees  stationed  abroad  for  whom 
provisions  have  been  made  to  receive 


vaccine  Inoculations  through  United 
States  Government  facilities). 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  November  21,  1957. 

6.  Section  373.81  Supplement  1;  Time 
schedules  for  submission  of  applications 
to  export  certain  Positive  List  commod¬ 
ities  is  amended  to  read  as  follows: 

§  373.81  Supplement  1. 


Time  Schedules  for  Submission  of  Applications  for  Licenses  to  Export  Certain  Positive  List  Commodities 

(Fourth  quarter  of  1957) 


Dept,  of 
Com¬ 
merce 
Schedule 
B  No. 

Commodity 

Submission  dates 

601170 

619159 

644000 

654502 

654502 

Rerolling  rails  1  _  _  _  _  _____ 

Oct.  1  to  Dec.  13, 1957. 

Before  Nov.  16,  1957.8  4 

Before  Nov.  16,  1957.4 

Before  Nov.  16, 1957.* 4 

Oct.  i  to  Dec.  20,  1957. 

Nickel  powder,  pure. . . . . . . . . 

Copper-nickel  alloy  scrap,  containing  40%  or  more  copper  and  5%  or 
more  nickel,  including  nickel  silver  (German  silver)  scrap.8 

Nickel  anodes,  cast  and  rolled,4  and  nickel  and  nickel  alloy  shot _ 

Nickel-copper  alloy  scrap  (including  monel  scrap)  » 

i  See  §  373.40  (e)  for  special  licensing  provisions. 

*  Generally  applications  for  licenses  to  export  nickel  powder,  shot  and  anodes  will  not  be  approved  prior  to  Novem¬ 
ber  16,  1957. 

*  See  §  373.41  (c)  for  special  licensing  provisions.  * 

4  Licenses  will  be  issued  principally  for  Latin  American  countries  and  the  Philippines  since  these  countries  lack 
facilities  for  producing  nickel  anodes  and  are  traditionally  dependent  upon  United  States  for  their  supplies  thereof. 

4  Sec  §  373.41  (b)  (1)  for  special  licensing  provisions. 

4  License  applications  may  be  submitted  between  November  21  and  December  31, 1957,  for  consideration  against 
any  fourth  quarter  export  quota  remaining  after  applications  received  prior  to  November  16,  1957  have  been  con¬ 
sidered. 

Notes 


Return  of  unused  quotas.  As  soon  as  a  licensee  determines  that  he  will  not  export  the  entire  licensed  amount  of  a 
commodity  subject  to  a  quantitative  quota  he  shall  promptly  submit  to  the  Bureau  of  Foreign  Commerce  a  request 
for  an  amendment  reducing  the  quantity  covered  by  the  license  to  the  amount  he  actually  intends  to  export  (see 
§  373.6).  If  none  of  the  commodities  covered  by  the  license  is  to  be  exported,  the  license  shall  be  returned  to  the 
Bureau  of  Foreign  Commerce  for  cancellation. 

Where  no  filing  dales  are  announced.  Applications  for  licenses  to  export  commodities  for  which  no  specified  filing 
dates  are  announced  may  be  submitted  at  any  time  (see  {  372.5  (c)  of  this  subparagraph). 

Intransit  shipments.  Export  applications  for  commodities  requiring  a  validated  license  when  moving  in  transit 
through  the  United  States  may  be  submitted  at  any  time  and  are  not  subject  to  specified  fiiing  dates  (see  Note  fol¬ 
lowing  §  372.6  (c)  of  this  subchapter). 


7.  Section  379.10  Destination  control, 
paragraph  (c)  Statement  regarding  ul¬ 
timate  destination  on  Declaration,  Bill 
of  Lading,  and  Commercial  Invoice,  sub- 
paragraph  (3)  is  amended  to  read  as 
follows: 


invoice  or  invoices,  and  all  copies  thereof, 
shall  contain  on  the  face  thereof  the 
same  destination  control  statement. 
This  statement  shall  be  an  applicable 
statement  as  set  forth  in  subparagraph 
(1)  of  this  paragraph. 


(3)  No  licensee,  shipper,  or  consignor, 
exporter,  or  agent  thereof,  or  any  other 
person,  shall  prepare  or  issue  any  com¬ 
mercial  invoice  with  respect  to  any  ship¬ 
ment  of  commodities  subject  to  the  pro- 


8.  Section  382.51  Supplement  l;  Table 
of  compliance  orders  currently  in  effect 
denying  export  privileges,  paragraph  (b) 
Table  of  compliance  orders  is  amended  in 
the  following  particulars: 


visions  of  this  paragraph 

f  unless 

such 

a.  The  following  entry  is  added : 

Name  and  address 

Effective 
date  of 
order 

Expira¬ 
tion  date 
of  order 

Export  privileges  affected 

Federal 

Register 

citation 

Monk,  A.  C.  &  Co.,  Inc.,  Farm- 
ville,  N.  C. 

10-17-57 

« 4-17-58 

General  and  validated  licenses,  all 
commodities,  any  destination,  also 
exports  to  Canada.  (No  actual 
period  of  suspension.  On  proba¬ 
tion  from  10-17-57  to  4-17-58). 

22  F.  R.  8324. 
10-23-57. 

1  This  is  the  expiration  date  of  a  period  of  suspension  held  in  abeyance.  See  explanation  in  paragraph  (a)  (1)  of 
this  section. 


b.  The  following  entries  are  amended  to  read  as  follows: 


Name  and  address 

Effective 
date  of 
order 

Expira¬ 
tion  date 
of  order 

Export  privileges  affected 

Federal 

Register 

citation 

Gnetta,  Amedeo  H.,  120  Wall  Street, 
New  York  5,  N.  Y. 

6-24-57 

11-24-57 
i (6-24-59) 

General  and  validated  licenses,  all 
commodities,  any  destination,  also 
exports  to  Canada. 

22  F.  R.  8071, 
10-10-57. 

Industrial  Overseas  Technical 
Cor^l20  Wall  Street,  New  York 

6-24-57 

11-24-57 
i (6-24-59) 

General  and  validated  licenses,  all 
commodities,  any  destination,  also 
exports  to  Canada.  (Company  re¬ 
lated  to  Messrs.  Jarach  <Sc  Guetta, 
which  see). 

22  F.  R.  8071, 
10-10-57. 

Jarach-Guetta  Industrial  Overseas 
Co.,  Inc.,  120  Wall  Street,  New 
York  5,  N.  Y. 

6-24-57 

11-24-57 
i (6-24-59) 

General  and  validated  licenses,  all 
commodities,  any  destination,  also 
exports  to  Canada. 

22  F.  R.  8071, 
10-10-67. 

Jarach,  Lawrence  M.,  120  Wall 
Street,  New  York  5,  N.  Y. 

6-24-57 

11-24-57 
i (6-24-59) 

General  and  validated  licenses,  all 
commodities,  any  destination,  also 
exports  to  Canada. 

22  F.  R.  8071, 
10-10-57. 

i  This  is  the  expiration  date  of  a  period  of  suspension  held  in  abeyance.  See  explanation  in  paragraph  (a)  (1)  of 
this  section. 
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RULES  AND  REGULATIONS 


(Sec.  3, 63  Stat.  7,  as  amended;  50  U.  S.  C.  App. 
2023.  E.  O.  9630.  10  F.  R.  12245.  3  CFR,  1945 
Supp..  E.  O.  9919,  13  F.  R.  59,  3  CFR,  1948 
Supp.) 

Loring  K.  Macy, 
Director, 

Bureau  of  Foreign  Commerce. 

IF.  R.  Doc.  57-9888;  Filed,  Nov.  29,  1957; 

8:45  a.  m.] 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade  Commission 

[Docket  6792] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

A.  A.  WYN,  INC.,  ET  AL. 

Subpart — Furnishing  means  and  in¬ 
strumentalities  of  misrepresentation  or 
deception:  8  13.1055  Furnishing  means 
and  instrumentalities  of  misrepresenta¬ 
tion  or  deception.  Subpart — Neglecting, 
unfairly  or  deceptively,  to  make  material 
disclosure:  §  13.1880  Old,  used,  re¬ 

claimed,  or  reused  as  unused  or  new. 
Subpart — Using  misleading  nam  e — 
Goods:  §  13.2320  Old,  secondhand,  re¬ 
constructed  or  reused  as  new. 

(Sec.  6.  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719,  as  amended;  15 
U.  S.  C.  45)  [Cease  and  desist  order,  A.  A. 
Wyn,  Inc.,  et  al..  New  York,  N.  Y.,  Docket 
6792,  Nov.  9,  1957] 

In  the  Matter  of  A.  A.  Wyn,  Inc.,  a  Cor¬ 
poration,  and  Aaron  A.  Wyn  and  Rose 

Wyn,  Individually  and  as  Officers  of 

A.  A.  Wyn,  Inc. 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  book  distributors 
in  New  York  City  with  selling  newly 
titled  reprints  without  adequate  disclo¬ 
sure  of  the  titles  under  which  the  books 
were  originally  published. 

Following  approval  of  an  agreement 
between  the  parties  containing  a  consent 
order,  the  hearing  examiner  made  his 
initial  decision  and  order  to  cease  and 
desist  which  became  on  November  9  the 
decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered,  That  the  respondents 
A.  A.  Wyn,  Inc.,  a  corporation  and  its 
officers,  and  Aaron  A.  Wyn  and  Rose 
Wyn,  individually  and  as  officers 
of  said  corporation,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporate  or 
other  device,  in  connection  with  tho  of¬ 
fering  for  sale,  sale  or  distribution  of 
books  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commis¬ 
sion  Act,  do  forthwith  cease  and  desist 
from: 

Using  or  substituting  a  new  title  for, 
or  in  place  of,  the  original  title  of  a  re¬ 
printed  book  unless  a  statement  which 
reveals  the  original  title  of  the  book  and 
that  it  has  been  previously  published 
thereunder  appears  in  clear,  conspicuous 
type  upon  the  front  cover  and  upon  the 
title  page  of  the  book,  either  in  im¬ 
mediate  connection  with  the  new  title 
or  in  another  position  adapted  readily  to 


attract  the  attention  of  a  prospective 
purchaser. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  the  respondents 
herein  shall  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  report  in  writing  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  they  have  complied  with  the 
order  to  cease  and  desist. 

Issued:  November  12,  1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.  R.  Doc.  57-9923;  Filed,  Nov.  29,  1957; 

8:53  a.  m.J 


[Docket  6703] 

Part  13 — Digest  of  Cease  and  Desist 
Order 

CIMIER  WATCH  CORP.  ET  AL. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.30  Composition  of  goods; 

§  13.70  Fictitious  or  misleading  guaran¬ 
tees;  §  13.130  Manufacture  or  prepara¬ 
tion;  §  13.175  Quality  of  product  or 
service.  Subpart — Furnishing  means 
and  instrumentalities  of  misrepresenta¬ 
tion  or  deception:  §  13.1055  Furnishing 
means  and  instrumentalities  of  misrep¬ 
resentation  or  deception.  Subpart — Mis¬ 
branding  or  mislabeling:  §  13.1255 
Manufacture  or  preparation. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  15 
U.  S.  C.  45)  [Cease  and  desist  order,  Cimier 
Watch  Corp.  et  al..  New  York,  N.  Y.,  Docket 
6703,  Nov.  9,  1957] 

In  the  Matter  of  Cimier  Watch  Corp.,  a 
Corporation;  Ab-Swiss  Watch  Corp.,  a 
Corporation,  and  Irving  Abelov  and 
Barnett  Shiff,  Individually  and  as  Offi¬ 
cers  of  Said  Corporations  and  as  Co¬ 
partners  Trading  as  Swiss  Time  Co* 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  two  concerns  doing 
business  at  the  same  address  in  New 
York  City  with  misrepresenting  their 
“Cimier”  watches  by  display  cards  and 
posters  furnished  to  jobbers  and  dealers 
and  by  them  distributed  to  retailers, 
which  advertised  the  watches  falsely  as 
“Golden  De  Luxe”,  “Jeweled  Movement”; 
with  “One  Year  Unconditional  Guaran¬ 
tee”;  and  by  the  word  “jeweled”  im¬ 
printed  on  the  face  of  the  watches. 

Following  approval  of  an  agreement 
between  the  parties  for  a  consent  order, 
the  hearing  examiner  made  his  initial 
decision  and  order  to  cease  and  desist 
which  became  on  November  9  the  deci¬ 
sion  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  respondents,  Cimier 
Watch  Corporation,  a  corporation;  and 
its  officers;  Irving  Abelov  and  Barnett 
Shiff,  individually  and  as  officers  of  said 
corporation,  and  trading  as  Swiss  Time 


Company,  or  under  any  other  name  or 
names,  and  respondents’  agents,  repre¬ 
sentatives  and  employees,  directly  or 
through  any  corporate  or  other  device, 
in  connection  with  the  offering  for  sale, 
sale  or  distribution  of  watches,  in  com¬ 
merce,  as  “commerce"  is  defined  in  the 
Federal  Trade  Commission  Act,  do  forth¬ 
with  cease  and  desist  from  representing, 
directly  or  indirectly: 

1.  That  a  watch  is  a  Jeweled  watch, 
or  that  it  contains  a  jeweled  movement, 
unless  said  watch  contains  at  least  seven 
jewels,  each  of  which  serves  a  mechani¬ 
cal  purpose  as  a  frictional  bearing. 

2.  That  the  cases  of  watches  are  gold, 
unless  such  is  the  fact  and  the  gold  con¬ 
tent  is  accurately  and  conspicuously  de¬ 
scribed. 

3.  That  watches  are  guaranteed  with¬ 
out  clearly  disclosing  the  nature  and 
extent  of  such  guaranty. 

4.  That  watches  are  guaranteed,  when 
a  service  charge  is  imposed,  unless  the 
amount  thereof  is  clearly  and  conspicu¬ 
ously  disclosed. 

It  is  further  ordered.  That  this  pro¬ 
ceeding  be  dismissed  as  to  respondent 
AB-Swiss  Watch  Corporation. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  the  respondents 
Cimier  Watch  Corp.,  a  corporation,  Ir¬ 
ving  Abelov  and  Barnett  Shiff,  individ¬ 
ually  and  as  officers  of  said  corporation 
and  as  copartners  trading  as  Swiss  Time 
Company  shall,  within  sixty  (60)  days 
after  service  upon  them  of  this  order, 
file  with  the  Commission  a  report  in 
writing  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  they  have  com¬ 
plied  with  the  order  to  cease  and  desist. 

Issued:  November  12,  1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.  R.  Doc.  57-9924;  Filed,  Nov.  29,  1957; 

8:53  a.  m.] 

I 


[Docket  6460] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

SWEETS  COMPANY  OF  AMERICA,  INC. 

Subpart — Discriminating  in  price  un¬ 
der  section  2,  Clayton  Act,  as  amended — 
Payment  for  services  or  facilities  for 
processing  or  sale  under  2  (d) :  §  13.824 
Advertising  expenses. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Inter¬ 
prets  or  applies  sec.  2,  38  Stat.  730,  as 
amended;  15  U.  S.  C.  13)  [Cease  and  desist 
order,  The  Sweets  Company  of  America,  Inc., 
Hoboken,  N.  J.,  Docket  6460,  Nov.  7,  1957] 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  candy  manu¬ 
facturer  in  Hoboken,  N.  J.,  with  violating 
Sec.  2  (d)  of  the  Clayton  Act  as  amended 
by  making  special  allowances  to  certain 
customers — such  as  those  granted  for 
for  promotion  of  anniversary  sales  to 
food  chains  in  Philadelphia,  Pa.,  and 
Washington,  D.  C. — without  making 
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them  available  to  competing  customers 
on  proportionally  equal  terms. 

Following  acceptance  of  an  agreement 
between  the  parties  providing  for  entry 
of  a  consent  order,  the  hearing  examiner 
made  his  initial  decision  and  order  to 
cease  and  desist  which  became  on  No¬ 
vember  7  the  decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered,  That  respondent  The 
Sweets  Company  of  America,  Inc.,  a 
corporation,  its  officers,  *  employees, 
agents,  and  representatives,  directly  or 
through  any  corporate  or  other  device, 
in  or  in  connection  with  the  sale  of  candy 
and  other  products  in  commerce,  as 
“commerce”  is  defined  in  the  aforesaid 
Clayton  Act,  as  amended,  do  forthwith 
cease  and  desist  from: 

Making  or  contracting  to  make,  to  or 
for  the  benefit  of  any  customer,  any 
payment  of  anything  of  value  as  com¬ 
pensation  or  in  consideration  for  any 
advertising  or  other  services  or  facilities 
furnished  by  or  through  such  customer, 
in  connection  with  the  handling,  offering 
for  resale,  or  resale  of  candy  and  other 
products  sold  to  him  by  respondent,  un¬ 
less  such  payment  is  affirmatively  offered 
or  otherwise  made  available  on  propor¬ 
tionally  equal  terms  to  all  other  cus¬ 
tomers  corhpeting  in  the  distribution  or 
resale  of  such  candy  and  other  products. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows : 

It  is  ordered.  That  the  respondent 
herein  shall,  within  sixty  (60)  days  after 
service  upon  it  of  this  order,  file  with 
the  Commission  a  report  in  writing  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  it  has  complied  with  the  order 
to  cease  and  desist. 

Issued:  November  12,  1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[P.  R.  Doc.  57-9925;  Filed,  Nov.  29,  1957; 

8:54  a.  m.] 


[Docket  67951 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

home  study  educators 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.15  Business  status,  ad¬ 
vantages,  or  connections:  Personnel  or 
staff;  §  13.115  Jobs  and  employment  serv¬ 
ice :  §  13.143  Opportunities;  §  13.155 

Prices:  Usual  as  reduced,  special,  etc.; 
§  13.225  Services.  Subpart — Claiming  or 
using  indorsements  or  testimonials 
falsely  or  misleadingly:  §  13.330  Claim¬ 
ing  or  using  indorsements  or  testimonials 
falsely  or  misleadingly. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  15 
U.  S.  C.  45)  [Cease  and  desist  order,  Gordon 
L.  Van  der  Boom  et  al„  doing  business  as 
Home  Study  Educators,  Los  Angeles,  Calif., 
Docket  6795,  Nov.  6,  1957] 


In  the  Matter  of  Gordon  L.  Van  der 
Boom,  John  J.  McNaughton,  and  Ar¬ 
nold  Heiderich,  Individually  and  Doing 
Business  Under  the  name  and  Style  of 
Home  Study  Educators 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  Los  Angeles, 
Calif.,  correspondence  school  with  ad¬ 
vertising  falsely  that  its  correspondence 
course  in  fish,  forestry,  and  wildlife  cov¬ 
ered  essential  requirements  for  State  and 
federal  jobs  in  those  fields  and  that  it 
provided  a  placement  service  for  those 
completing  its  course;  and  with  misrep¬ 
resenting  the  educational  requirements, 
opportunities  for  employment  and  ad¬ 
vancement,  and  starting  salaries,  among 
other  things. 

Following  approval  of  an  agreement 
between  the  parties  containing  a  con¬ 
sent  order,  the  hearing  examiner  made 
his  initial  decision  and  order  to  cease 
and  desist  which  became  on  November  6 
the  decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows : 

It  is  ordered,  That  respondents  Gordon 
L.  Van  der  Boom,  John  J.  McNaughton 
and  Arnold  Heiderich,  individually  and 
doing  business  as  Home  Study  Educa¬ 
tors,  or  under  any  other  name,  their 
agents,  representatives  and  employees, 
directly  or  through  any  corporate  or 
other  device,  in  connection  with  the  of¬ 
fering  for  sale,  sale  or  distribution  of 
their  course  of  instruction  pertaining  to 
fish,  forestry  and  wildlife,  or  any  other 
similar  course,  in  commerce,  as  “com¬ 
merce”  is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

1.  Representing,  directly  or  indirectly: 

(a)  That  said  course  of  instruction  is 
a  complete  course  or  that  it  covers  the 
essential  requirements  for  all  positions 
with  the  fish,  forestry  or  wildlife  depart¬ 
ments  of  each  of  the  States  of  the  United 
States  or  of  the  United  States  Govern¬ 
ment,  or  misrepresenting  in  any  man¬ 
ner  the  extent  or  coverage  of  said  course 
of  instruction. 

(b)  That  testimonials  set  out  in  re¬ 
spondents’  advertisements  are  unbiased 
or  unsolicited  when  such  is  not  the  fact. 

(c)  That  respondents  provide  a  place¬ 
ment  service  for  those  completing  their 
course  of  instruction  or  render  service 
to  them  in  obtaining  positions  in  cases 
involving  civil  service  employment. 

(d)  That  an  expert  on  fish,  forestry 
or  wildlife  is  on  respondents’  staff,  unless 
such  is  the  fact. 

(e)  That  respondents  provide  con¬ 
sultation  service  or  personal  counseling 
to  those  who  purchase  their  course  of  in¬ 
struction,  unless  such  is  the  fact. 

(f)  That  their  course  of  instruction  is 
offered  at  a  saving  unless  the  repre¬ 
sented  saving  is  based  upon  the  price 
at  which  the  course  of  instruction  is 
usually  and  customarily  sold. 

2.  Misrepresenting  the  necessary  basic 
educational  requirements  or  experience, 
or  lack  of  either  of  them,  to  qualify  per¬ 
sons  for  positions  referred  to  in  1  (a) 
above. 


3.  Misrepresenting  the  openings  and 
opportunities  for  employment  in  the 
various  fields  referred  to  in  1  (a)  above. 

4.  Misrepresenting  the  salaries  and 
opportunities  for  advancement  for  any 
of  the  types  of  employment  referred 
to  in  1  (a)  above. 

By  “Decision  of  the  Commission”,-  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  the  respondents 
herein  shall  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file 
with  the  Commission  a  report  in  writing 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
the  order  to  cease  and  desist. 

Issued:  November  6,  1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.  R.  Doo.  57-9926;  Filed,  Nov.  29,  1957; 

8:55  a.m.] 


TITLE  21—  FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

Part  3 — Statements  of  General  Policy 
or  Interpretation 

formal  and  informal  statements. 

Under  the  authority  vested  in  the 
Secretary  of  Health,  Education,  and 
Welfare  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  701  (a),  52  Stat.  1055; 
21  U.  8.  C.  371  (a) ),  the  Federal  Caustic 
Poison  Act  (sec.  9  (c)  (1),  44  Stat.  1409; 
15  U.  S.  C.  409  (c)  (1),  the  Federal  Im¬ 
port  Milk  Act  (sec.  3,  44  Stat.  1102,  as 
amended;  21  U.  S.  C.  143),  and  the  Tea 
Importation  Act  (sec.  10,  29  Stat.  607, 
as  amended;  21  U.  S.  C.  50),  and  dele¬ 
gated  to  the  Commissioner  of  Food  and 
Drugs  by  the  Secretary  (22  F.  R.  1045), 
the  following  additions  and  changes  are 
made  in  Part  3 — Statements  of  General 
Policy  or  Interpretation : 

1.  Part  3  is  divided  into  two  subparts. 
Subpart  A.  comprising  §§  3.1-3.200,  will 
be  entitled:  Subpart  A — Formal  State¬ 
ments  of  Policy  or  Interpretation. 

2.  A  new  Subpart  B,  comprising 
§  3.201  et  seq.  is  added  and  will  include 
informal  statements  of  general  policy  or 
interpretation  excerpted  from  letters 
written  by  responsible  officials  of  the 
Food  and  Drug  Administration  to  rep¬ 
resentatives  of  the  affected  industries 
and  other  persons,  on  subjects  of  gen¬ 
eral  interest,  and  from  other  sources. 

3.  Under  Subpart  B — Informal  State¬ 
ments  of  General  Policy  or  Interpreta¬ 
tion,  the  following  sections  are  added: 

SUBPART  B— INFORMAL  STATEMENTS  OF 
GENERAL  POLICY  OR  INTERPRETATION 

Sec. 

3.201  Declaration  of  pyroligneous  acid  In 

food. 

3.202  Labeling  of  kosher  and  kosher-style 

food. 

3.203  Quaternary  ammonium  compounds  in 

foods. 
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Sec. 

3.204  Sprout  Inhibitors;  tolerances  for  resi¬ 

dues  in  food. 

3.205  Jams  and  Jellies  containing  artificial 

sweeteners. 

3.206  Whipped  cream  products  containing 

flavoring  or  sweetening. 

3.501  Disposition  of  outdated  drugs. 

3.502  Use  of  term  “Infant”  in  drug  labeling. 

3.503  Magnesium  sulfate  heptahydrate; 

label  declaration  on  drug  products. 

3.504  Prescription  legend  on  drugs  intended 

for  export. 

3.505  Estradiol  labeling. 

3.506  Use  of  Qctadecylamine  in  steam  lines 

of  food  and  drug  establishments. 
3.700  Definition  of  ammonia  under  Federal 
Caustic  Poison  Act. 

Authority:  §§  3.201  to  3.506  issued  under 
sec.  701,  52  Stat.  1055,  as  amended;  21  U.  S.  C. 
371.  §  3.700  issued  under  sec.  9,  44  Stat.  1409; 
15  U.  S.  C.  409.  Statutory  provisions  inter¬ 
preted  or  applied  are  cited  to  text  in 
parentheses. 

§  3.201  Declaration  of  pyroligneous 
acid  in  food.  Pyroligneous  acid  may  be 
used  in  foods  insofar  as  the  Federal  Food. 
Drug,  and  Cosmetic  Act  is  concerned,  if 
it  is  of  a  degree  of  purity  suitable  for 
food  use  and  does  not  serve  to  conceal 
damage  or  inferiority,  or  to  make  the 
food  appear  better  or  of  greater  value 
than  it  is.  If  the  food  is  one  for  which 
an  identity  standard  has  been  promul¬ 
gated,  pyroligneous  acid  should  not  be 
used  unless  it  is  an  ingredient  provided 
for  in  the  definition  and  standard  of 
identity.  When  used,  it  should  be  de¬ 
clared  as  an  artificial  flavor  by  some  such 
phrase  as  “pyroligneous  acid,  an  arti¬ 
ficial  flavor,"  “pyroligneous  acid,  an  arti¬ 
ficial  smoke  flavor,”  or  “artificially 
flavored  with  pyroligneous  acid."  There 
should  be  no  representation  in  the 
labeling,  either  directly  or  implied,  that 
a  product  flavored  wTith  pyroligneous 
acid  has  been  smoked  or  has  a  true  smoke 
flavor,  nor  should  there  be  any  repre¬ 
sentation  in  the  labeling  of  a  seasoning, 
sauce,  or  similar  product  containing  py¬ 
roligneous  acid  and  used  to  season  or 
flavor  other  foods  that  their  use  will 
result  in  a  smoked  product  or  one  having 
a  true  smoked  flavor. 

(Secs.  402,  403,  52  Stat.  1047,  1048;  21  U.  S.  C. 
342,343) 

§  3.202  Labeling  of  kosher  and 
kosher -style  foods.  The  term  “kosher” 
should  be  used  only  on  food  products 
that  meet  certain  religious  dietary  re¬ 
quirements.  The  precise  significance  of 
the  phrase  “kosher  style"  as  applied  to 
any  particular  product  by  the  public  has 
not  been  determined.  There  is  a  likeli¬ 
hood  that  the  use  of  the  term  may  cause 
the  prospective  purchaser  to  think  that 
the  product  is  “kosher."  Accordingly, 
the  Food  and  Drug  Administration  be¬ 
lieves  that  use  of  the  bhrase  should  be 
discouraged  on  products  that  do  not  meet 
the  religious  dietary  requirements. 

(Sec.  403,  52  Stat.  1047;  21  U.  S.  C.  343) 

§  3.203  Quaternary  ammonium  com¬ 
pounds  in  foods.  The  Food  and  Drug 
Administration  classifies  quaternary  am¬ 
monium  compounds  as  poisonous  and 
deleterious  substances.  Foods  bearing 
or  containing  these  substances  will  be 
considered  adulterated  within  the  mean¬ 
ing  of  the  Federal  Food,  Drug,  and  Cos¬ 
metic  Act. 

(Sec.  402,  52  Stat.  1046;  21  U.  S.  C.  342) 


5  3.204  Sprout  inhibitors;  tolerances 
for  residues  in  food.  Sprout  inhibitors 
are  not  classed  as  pesticides;  therefore, 
tolerances  for  their  residues  in  or  on 
raw  agricultural  commodities  cannot  be 
established  under  section  408  (the  pesti¬ 
cide  amendment)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act;  however,  if  the 
residues  are  poisonous  or  deleterious, 
tolerances  for  them  in  food  might  be 
established  under  section  406  (a)  of  the 
act,  if  it  can  be  established  that  they 
are  required  in  production. 

(Secs.  406.  408,  52  Stat.  1049,  68  Stat.  511; 
21  U.  S.  C.  346.  346a) 

§  3.205  Jams  and  jellies  containing  ar¬ 
tificial  sweeteners.  Sugar  is  one  of  the 
basic  ingredients  of  jam  and  jelly.  Its 
presence  in  these  foods  is  required  by  the 
standards  of  identity  for  the  products. 
An  artificially  sweetened  jam  or  jelly 
must  be  labeled  as  imitation,  even 
though  the  fruit  or  fruit  juice  content 
equals  or  exceeds  that  of  the  standard¬ 
ized  article. 

(Secs.  401,  402,  403,  52  Stat.  1046,  1048;  21 
U.  S.  C.  341,  342,  343) 

§  3.206  Whipped  cream  products  con¬ 
taining  flavoring  or  sweetening.  The  un¬ 
qualified  name  “whipped  cream”  should 
not  be  applied  to  any  product  other  than 
one  made  by  whipping  the  cream  that 
complies  with  the  standards  of  identity 
for  whipping  cream  (§§  18.510,  18.511, 
and  18.515  of  this  chapter).  If  flavoring 
and/or  sweetening  is  added,  the  resulting 
product  is  a  flavored  and/or  sweetened 
whipped  cream,  and  should  be  so  identi¬ 
fied. 

(Secs.  401,  403,  52  Stat.  1047,  1048;  21  U.  S.  C. 
341,  343) 

§  3.501  Disposition  of  outdated  drugs. 
When  certification  becomes  invalid  be¬ 
cause  the  expiration  date  is  passed,  such 
articles  should  not  be  disposed  of  for 
drug  use  either  through  commercial  or 
charitable  channels  unless  the  articles 
have  been  assayed  to  establish  potency 
and  recertified. 

(Secs.  506,  507,  55  Stat.  851,  59  Stat.  463,  as 
amended;  21  U.  S.  C.  356,  357) 

§  3.502  Use  of  term  “infant”  in  drug 
labeling.  The  regulations  affecting  spe¬ 
cial  dietary  foods  (§  125.1  (d)  of  this 
chapter)  define  an  infant  as  a  child  not 
more  than  12  months  old.  Apart  from 
this,  the  Food  and  Drug  Administration 
has  not  established  any  definition  of  the 
term  “infant.”  Some  question  has  arisen 
whether,  for  the  purposes  of  drug  label¬ 
ing,  an  infant  means  a  child  up  to  1  year 
of  age  or  a  child  up  to  2  years  of  age. 
Until  the  term  is  more  precisely  defined 
by  legislation  or  formal  regulation, 
where  the  exact  meaning  of  the  term 
is  significant,  manufacturers  should 
qualify  any  reference  to  “infant"  to  in¬ 
dicate  whether  it  refers  to  a  child  who 
is  not  more  than  1  year  of  age,  or  a  child 
not  more  than  2  years  of  age. 

(Sec.  502,  52  Stat.  1051;  21  U.  S.  C.  352) 

§  3.503  Magnesium  sulfate  heptahy¬ 
drate;  label  declaration  on  drug  prod¬ 
ucts.  Magnesium  sulfate  heptahydrate 
should  be  listed  on  the  label  of  a  drug 


product  as  epsom  salt,  which  Is  its  com¬ 
mon  or  usual  name. 

(Sec.  502,  52  Stat.  1051;  21  U.  S.  C.  352) 

§  3.504  Prescription  legend  on  drugs 
intended  for  export.  The  legend 
“Caution:  Federal  law  prohibits  dispens¬ 
ing  without  prescription"  might  be  in¬ 
appropriate  on  drugs  exported  from  the 
United  States,  since  their  sale  may  or 
may  not  be  restricted  under  the  laws  of 
the  country  of  destination..  The  Food 
and  Drug  Administration  would  not  ob¬ 
ject  to  a  slight  modification  of  the  word¬ 
ing  to  read,  “Caution;  Federal  (U.  S.  A.) 
law  prohibits  dispensing  without  pre¬ 
scription,”  by  a  manufacturer  who 
wishes  to  market  a  drug  under  the  same 
label  both  in  domestic  and  foreign  com¬ 
merce. 

(Secs.  503,  801,  52  Stat.  1052,  1058;  21  U.  S.  C. 
353,  381) 

§  3.505  Estradiol  labeling.  The  ar¬ 
ticle  presently  recognized  in  The  Na¬ 
tional  Formulary  under  the  heading 
“Estradiol”  and  which  is  said  to  be  “17- 
cis-beta  estradiol”  is  the  same  substance 
formerly  recognized  in  the  United  States 
Pharmacopeia  under  the  designation 
“Alpha  Estradiol.”  The  substance  should 
no  longer  be  referred  to  in  drug  labeling 
as  “Alpha  Estradiol.”  The  Food  and 
Drug  Administration  would  not  object  to 
label  references  to  the  article  as  simply 
“Estradiol”;  nor  would  it  object  if  the 
label  of  a.  preparation  containing  this 
substance  referred  to  the  presence  of 
“Estradiol  (formerly  known  as  Alpha 
Estradiol)." 

(Secs.  201,  502,  52  Stat.  1040,  1051;  21  U.  S.  C. 
321,  352) 

§  3.506  Use  of  octadecylamine  in 
steam  lines  of  food  and  drug  establish¬ 
ments.  (a)  Octadecylamine  is  classed 
as  a  poisonous  and  deleterious  substance ; 
therefore,  it  may  not  be  used  in  the  steam 
lines  of  steam  that  may  be  incorporated 
into  food  products  unless  it  can  be  estab¬ 
lished  that  it  is  required  in  the  produc¬ 
tion  of  the  food  and  a  tolerance  is 
established  for  the  amount  that  would  be 
safe  for  such  use. 

(b)  The  Food  and  Drug  Administra¬ 
tion  will  not  object  to  the  use  of 
octadecylamine  in  steam  lines  where  the 
steam  may  be  used  for  autoclaving  sur¬ 
gical  instruments  and  gauze  if  the 
octadecylamine  in  the  steam  is  not  more 
than  2.4  parts  per  million. 

(Secs.  406,  502,  52  Stat.  1049,  1051;  21  U.  S.  C. 
346,  352) 

§  3.700  Definition  of  ammonia  under 
Federal  Caustic  Poison  Act.  For  the 
purpose  of  determining  whether  an 
article  containing  ammonia  is  subject  to 
the  Federal  Caustic  Poison  Act,  the 
ammonia  content  is  to  be  calculated  as 
NHj. 

(Secs.  2,  9,  44  Stat.  1409;  15  U.  S.  C.  409) 

(Sec.  701,  52  Stat.  1055;  21  U.  S.  C.  371;  sec. 
3,  44  Stat.  1102;  21  U.  S.  C.  143;  sec.  9,  44 
Stat.  1409;  15  U.  S.  C.  409) 

Dated:  November  22,  1957. 

[seal]  John  L.  Harvey, 

Deputy  Commissioner  of 
Food  and  Drugs. 

[F.  R.  Doc.  57-9898;  Filed,  Nov.  29,  1957; 
8:45  a.  m.J 


Saturday,  November  30,  1957 

TITLE  22 — FOREIGN  RELATIONS 

Chapter  I — Department  of  State 

(Dept.  Reg.  108.349] 

Part  75 — United  States  Munitions  List: 
Enumerations  of  Arms,  Ammunition, 
and  Implements  of  War,  Including 
Technical  Data  Relating  Thereto; 
and  Regulations  Governing  Same 

MISCELLANEOUS  AMENDMENTS 

The  regulations  of  the  Secretary  of 
State,  issued  August  26, 1955,  as  amended 
May  15,  1956,  November  5,  1956,  August 
31, 1957,  and  October  1,  1957,  are  amend¬ 
ed  as  follows : 

1.  Section  75.2  Is  amended  to  read: 

§  75.2  Definition  of  aircraft.  As  used 
in  §  75.10,  Category  X,  the  term  “air¬ 
craft”  shall  include  piloted,  pilotless,  and 
robot  aircraft  and  non-expansible  bal¬ 
loons  in  excess  of  3,000  cubic  feet 
capacity. 

2.  Section  75.3  is  amended  to  read: 

§  75.3  Definition  of  major  aircraft 
components.  The  articles  listed  below 
shall  be  considered  as  major  components 
of  aircraft: 

(a)  Air  frames  and  components 
thereof : 

Fuselages  or  hulls. 

Wings,  wing  panels,  and  sections. 

Rudders  and  fins. 

(b)  Complete  engines  and  super¬ 
chargers  including  jet  engines  and  after¬ 
burners. 

(c)  Propellers: 

Complete  assemblies. 

Propeller  blades. 

(d)  Landing  gears: 

Complete  assemblies. 

Wheels. 

T.res  and  tubes. 

Brakes. 

(e)  Automatic  pilots. 

(f)  Aircraft  radio: 

Transmitters. 

Receivers. 

(g)  Aircraft  radar. 

(h)  Components,  instruments,  acces¬ 
sories  and  attachments  peculiarly  mili¬ 
tary  in  nature  which  are  installed  in 
or  attached  to  tactical  aircraft  shall  be 
considered  as  major  components. 

3.  The  following  sections  are  added: 

,  §  75.5  Unclassified  technical  data. 

(a)  The  term  “technical  data”  refers  to 
any  professional,  scientific,  or  technical 
information,  including  any  model  de¬ 
sign,  photographic  negative,  document  or 
other  article  or  material,  containing  a 
plan,  specification,  or  descriptive  or 
technical  information  of  any  kind  which 
can  be  used  or  adapted  for  use  in  con¬ 
nection  with  any  process,  synthesis,  or 
operation  in  the  production,  manufac¬ 
ture,  or  reconstruction  of  articles  or 
materials. 

(b)  As  used  in  Category  XVIII  of  the 
of  the  United  States  Munitions  List  the 
term  “technical  data”  refers  to  any  un¬ 
classified  technical  data  relating  to  arms, 
ammunition  and  implements  of  war. 
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8  75.6  Classified  technical  data. 
Classified  technical  data  is  included 
under  Category  XVII,  and  refers  to  any  ; 
material  or  information  which  has  been 
officially  assigned  a  security  classifica¬ 
tion,  i.  e.,  “top  secret”,  “secret”,  or  “con¬ 
fidential”  by  any  officer  or  agency  of  the 
United  States  Government. 

§  75.7  Advanced  technical  data  ma¬ 
terial.  Unclassified  technical  data  as 
used  in  §§  75.121  and  75.122  is  considered 
to  contain  advanced  plans,  specifica¬ 
tions,  design,  processing  and  manu¬ 
facturing  techniques  when  it  has  not 
been  reviewed  by  competent  technical 
personnel  of  the  United  States  Gov¬ 
ernment  with  respect  to  its  possible  mili¬ 
tary  implications. 

4.  Section  75.56  is  deleted. 

5.  The  following  section  is  added: 

§  75.73  Aircraft  parts  and  compo¬ 
nents  to  Armed  Services.  Collectors  of 
Customs  are  authorized  to  permit  the 
exportation  of  aircraft  spare  parts  and 
components  without  a  license  on  presen¬ 
tation  of  satisfactory  evidence  that  the 
shipment  is  being  made  to  the  United 
States  Armed  Services  abroad. 

6.  Section  75.77  (b)  is  amended  to 
read: 

(b)  In  the  case  of  aircraft,  however, 
an  export  license  is  required  for  its  re¬ 
export  only  when  it  has  undergone  a 
major  overhaul  or  major  components 
were  installed  thereon  during  its  stay 
in  the  United  States.  Major  components 
of  aircraft  are  defined  in  §  75.3. 

7.  Section  75.103  is  added  to  read: 

§  75.103  Required  provisions  in  agree¬ 
ments.  (a)  Proposed  technical  assist¬ 
ance  or  manufacturing  license  agree¬ 
ments  which  may  involve  the  transfer 
or  interchange  of  technical  data  (see 
§  75.6)  should  set  out  in  detail  the  terms 
and  conditions  of  such  transfer  or  inter¬ 
change  and  define  in  precise  terms  the 
following: 

(1)  The  equipment  and  technology  in¬ 
volved. 

(2)  The  scope  of  the  information  to  be 
furnished. 

(3)  The  period  of  duration  of  the 
agreement. 

(b)  Licensing  agreements  will  provide 
that  (1)  the  licensee  may  not  include  as 
a  cost  factor  in  the  sale  of  articles  pro¬ 
duced  under  the  agreement  a  charge  for 
technical  data  furnished  or  developed  at 
the  expense  of  the  United  State  Govern¬ 
ment,  and  (2)  new  designs,  processes  or 
manufacturing  techniques  derived  from 
such  data  will  be  made  available  on  an 
unrestricted  basis  to  the  United  States 
Government  at  reasonable  cost  by  the 
licensee. 

8.  Section  75.110  is  amended  to  read: 

§  75.110  Exportation  of  technical 
data,  (a)  Written  approval  by  the  De¬ 
partment  of  State  is  required  in  all  cases 
for  the  exportation  of  unclassified  tech¬ 
nical  data  to  any  of  the  destinations  re¬ 
ferred  to  in  §  75.141  (see  also  §§  75.5  and 
75.7). 

(b)  Written  approval  by  the  Depart¬ 
ment  of  State  is  also  required  for  the  ex¬ 
portation  of  such  data  to  all  other  des- 
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tinations  except  when  otherwise  ex¬ 
empted  by  §§  75.111  to  75.160  or  when  it 
Is  In  published  form  and: 

(1)  Sold  at  newsstands  or  bookstores; 

(2)  Available  by  subscription  or  pur¬ 
chase  to  any  individual  without  restric¬ 
tion; 

(3)  Granted  second  class  mailing  priv¬ 
ilege  by  the  United  States  Government; 
or 

(4)  Consists  of  unclassified  informa¬ 
tional  .  media  on  aviation  equipment 
freely  available  at  symposia  attended  by 
the  general  public,  provided  such  re¬ 
leases  have  ben  approved  by  the  United 
States  Government. 

(c)  The  written  approval  may  take 
the  form  of  a  Department  of  State 
license  or  letter.  An  application  form 
(Form  DSP-5)  should  be  used  if  Cus¬ 
toms  clearance  is  required.  The  request 
for  a  written  approval  whether  by  letter 
or  application  must  be  submitted  in 
triplicate. 

(d)  Classified  military  Information, 
Including  classified  technical  data,  may 
only  be  transferred  or  exported  on  a 
government-to-government  basis  or 
under  other  procedures  established  by 
the  cognizant  military  agency.  Should 
classified  data  be  involved  in  any  pro¬ 
posed  commercial  transaction,  the  mat¬ 
ter  must  be  taken  up  with  the 
Department  of  State  by  letter.  Such  a 
letter  should  contain  full  details  of  the 
proposed  transaction  and  be  accom¬ 
panied  by  additional  documents  to  as¬ 
sist  in  the  consideration  of  the 
proposal.  The  letter  and  documents 
submitted  for  this  purpose  should  be  in 
triplicate. 

9.  Section  75.120  is  amended  to  read: 

§  75.120  Unclassified  technical  data 
relating  to  sales  bulletins,  operational 
manuals,  etc.  (a)  Collectors  of  customs 
or  postal  authorities  may  permit  the  ex¬ 
portation  without  written  approval  to 
any  destination  other  than  those  listed 
in  §  75.141  of  unclassified  technical  data 
in  the  form  of  sales  bulletins,  opera¬ 
tional,  maintenance  and  sales  promotion 
manuals  which  relate  to  equipment 
previously  approved  for  commercial 
export. 

(b)  Collectors  of  Customs  or  postal  au¬ 
thorities  may  permit  the  exportation 
without  a  new  written  approval  or  li¬ 
cense  to  any  destination  other  than  those 
listed  in  §  75.141  of  unclassified  techni¬ 
cal  data  in  the  form  of  sales  bulletins, 
operational  maintenance  and  sales  pro¬ 
motion  manuals  previously  approved  for 
export  to  those  destinations. 

10.  Section  75.121  is  amended  to  read: 

§  75.121  Unclassified  technical  data 
relating  to  civil  aircraft  equipment.  Col¬ 
lectors  of  Customs  or  postal  authorities 
may  permit  the  exportation  without  a 
license  (subject  to  the  provisions  of 
§  75.140)  of  unclassified  technical  data 
relating  to  civil  aircraft  in  the  form  of 
sales  brochures,  sales  promotion  man¬ 
uals,  and  publications  except  when  ad¬ 
vanced  plans,  performance  data,  designs, 
processes  and  manufacturing  techniques 
are  included. 

11.  The  following  section  is  added: 
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§  75.126  Written  approval.  Collectors 
of  Customs  or  postal  authorities  may  re¬ 
lease  for  export  unclassified  technical 
data  relating  to  arms,  ammunition  and 
implements  of  war  when  covered  by  a 
letter  of  approval  from  the  Department 
of  State. 

12.  Section  75.140  is  amended  to  read: 

§  75.140  Certification  requirement.  If 
the  exporter  wishes  to  claim  the  bene  ¬ 
fit  of  an  exemption  from  the  requirement 
for  a  specific  written  approval  in  ac¬ 
cordance  with  the  provisions  of  §§  75.120 
to  75.126,  he  is  required  to  certify  that  he 
has  complied  with  the  conditions  set 
forth  in  §§  75.141  to  75.148.  He  may  so 
certify  by  marking  the  package  or  letter 
“22  CFR  75.140  complied  with.” 

13.  The  following  sections  are  added: 

§  75.141  Destination.  Under  any  of 
the  exemptions  provided  in  this  part  the 
exporter  must  certify  that  the  technical 
data  is  not  intended  for  the  Soviet  Union, 
Soviet  bloc  countries.  Communist  China, 
North  Korea,  and  that  part  of  Viet-Nam 
which  lies  north  of  the  17th  parallel  and 
any  of  the  territories  of  free  Viet-Nam 
or  Laos  which  are  under  de  facto  control 
of  the  Communists,  or  any  other  area 
that  may  come  under  Communist  con¬ 
trol.  Certification  as  to  these  facts  may 
be  made  in  accordance  with  the  provi¬ 
sions  of  §  75.140. 

§  75.142  Sales  bulletins,  etc.  Unde* 
the  exemption  provided  by  §  75.120  the 


exporter  must  certify  that  the  exporta¬ 
tion  consists  of  unclassified  sales  bulle¬ 
tins,  operational,  maintenance  and  sales 
promotion  manuals  which  relate  to 
equipment  previously  approved  for  com¬ 
mercial  export  or  have  been  previously 
approved  for  export  to  these  destinations. 
Upon  certifying  as  to  these  facts  and 
complying  with  the  provisions  of  §  75.140, 
the  exporter  may  be  exempted  from  the 
requirement  that  he  present  a  written 
approval  from  the  Department  of  State. 

§  75.143  Aircraft  and  small  arms. 
Under  the  exemptions  provided  by  §§  75.- 
121  and  75.122  the  exporter  must  certify 
that  the  sales  literature  being  exported 
contains  no  advanced  plans,  performance 
data,  designs,  processes,  manufacturing 
techniques  or  specifications.  Certifica¬ 
tion  as  to  these  facts  may  be  made  in 
accordance  with  the  provisions  ot 
§  75.140. 

§  75.144  Imports.  Under  the  exemp¬ 
tion  provided  by  §  75.123  the  exporter 
must  certify  that  the  technical  data 
being  exported  wras  imported  from 
abroad  and  is  being  returned  to  the 
country  of  origin.  Certifications  as  to 
these  facts  may  be  made  in  accordance 
with  the  provisions  of  §  75.140. 

§  75.145  Government  contracts.  Under 
the  exemption  provided  by  §  75.124  the 
exporter  must  certify  that  the  technical 
data  is  being  shipped  directly  in  further¬ 
ance  of  a  contract  with  an  agency  of  the 


United  States  Government  or  a  contract 
between  an  agency  of  the  United  States 
Government  and  a  foreign  manufac¬ 
turer.  Certification  as  to  these  facts 
may  be  made  in  accordance  with  the 
provisions  of  §  75.140. 

§  75.146  Licensing  agreements.  Under 
the  exemption  provided  by  §  75.125  the 
exporter  must  certify  that  the  technical 
data  is  being  shipped  directly  in  further¬ 
ance  of  a  licensing  agreement  to  which 
the  Department  of  State  has,  in  writing, 
expressed  no  objection  and  which  does 
not  pertain  to  a  more  recent  design, 
process  or  manufacturing  technique. 
Certification  as  to  these  facts  may  be 
made  in  accordance  with  the  provisions 
of  §  75.140. 

§  75.147  Written  approval.  Under 
the  exemption  provided  by  §  75.126  the 
exporter  must  certify  that  he  has  a  let¬ 
ter  of  approval  from  the  Department  of 
State  by  marking  the  letter  or  package  as 
set  forth  in  §  75.140. 

(Sec.  414,  68  Stat.  848;  22  U.  S.  C.  1934,  sec. 
103,  E.  O.  10575,  19  F.  R.  7251,  3  CFR,  1954 
Supp.) 

Dated;  November  21,  1957. 

For  the  Secretary  of  State. 

Roderic  L.  O’Connor, 
Administrator ,  Bureau  of 
Security  and  Consular  Affairs. 

IF.  R.  Doc.  57-9908;  Filed,  Nov.  29,  1957; 

8:47  a.  m.] 


PROPOSED  RULE  MAKING 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  26  CFR  (1954)  Part  1  ] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953 

NOTICE  OF  PROPOSED  RULE  MAKING 

Notice  is  hereby  given,  pursuant  to 
the  Administrative  Procedure  Act,  ap¬ 
proved  June  11,  1946,  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  comments 
or  suggestions  pertaining  thereto  wrhich 
are  submitted  in  writing,  in  duplicate,  to 
the  Commissioner  of  Internal  Revenue, 
Attention:  T:P,  Washington  25'  D.  C., 
within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Any  person  submit¬ 
ting  written  comments  or  suggestions 
who  desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  these  pro¬ 
posed  regulations  should  submit  his  re¬ 
quest,  in  writing,  to  the  Commissioner 
within  the  30-day  period.  In  such  a 
case,  a  public  hearing  wall  be  held  and 
notice  of  the  time,  place,  and  date  will 
be  published  in  a  subsequent  issue  of  the 
Federal  Register.  The  proposed  regu¬ 


lations  are  to  be  issued  under  the  author¬ 
ity  contained  in  section  7805  of  the  In¬ 
ternal  Revenue  Code  of  1954  (68A  Stat. 
917;  26  U.  S.  C.  7805). 

[seal]  O.  Gordon  Delk, 

Acting  Commissioner 
of  Internal  Revenue. 

The  regulations  set  forth  in  paragraph 
1  below  are  hereby  prescribed  under  sec¬ 
tion  267  of  the  Internal  Revenue  Code  of 
1954.  Section  1.707-1  (b)  (3)  (26  CFR 
1.707-1  (b)  (3))  is  hereby  amended  as 
set  forth  in  paragraph  2  below.  Except 
as  specifically  provided  otherwise,  the 
regulations  contained  in  this  Treasury 
decision  are  applicable  for  taxable  years 
beginning  after  December  31,  1953,  and 
ending  after  August  16,  1954: 

Paragraph  1.  The  following  regula¬ 
tions  are  hereby  prescribed  under  section 
267  of  the  Internal  Revenue  Code  of  1954. 
Sec. 

1.267  (a)  Statutory  provisions;  losses,  ex¬ 
penses,  and  interest  with  respect  to 
transactions  between  related  taxpayers; 
deductions  disallowed. 

1.267  ( a )  — 1  Deductions  disallowed. 

1.267  (b)  Statutory  provisions;  losses,  ex¬ 
penses,  and  interest  with  respect  to 
transactions  between  related  taxpayers; 
relationships. 

1.267  (b)-l  Relationships. 

1.267  (c)  Statutory  provisions;  losses,  ex¬ 
penses,  and  interest  with  respect  to 
transactions  between  related  taxpayers; 
constructive  ownership  of  stock. 

1.267  (c )  — 1  Constructive  ownership  of  stock. 


1.267  (d)  Statutory  provisions;  losses,  ex¬ 
penses,  and  interest  with  respect  to 
transactions  between  related  taxpayers; 
amount  of  gain  where  loss  previously 
disallowed. 

1.267  (d)-l  Amount  of  gain  where  loss 
previously  disallowed. 

1.267  (d)-2  Effective  date;  taxable  years 
subject  to  the  Internal  Revenue  Code  of 
1939. 

§  1.267  (a)  Statutory  provisions; 

losses,  expenses,  and  interest  with  re¬ 
spect  to  transactions  between  related 
taxpayers ;  deductions  disallowed. 

Sec.  267.  Losses,  expenses,  and  interest 
with  respect  to  transactions  between  related 
taxpayers — (a)  Deductions  disallowed.  No 
deduction  shall  be  allowed — 

(1)  Losses.  In  respect  of  losses  from  sales 
or  exchanges  of  property  (other  than  losses 
in  cases  of  distributions  in  corporate  liquida¬ 
tions),  directly  or  indirectly,  between  per¬ 
sons  specified  within  any  one  of  the 
paragraphs  of  subsection  (b). 

(2)  Unpaid  expenses  and  interest.  In  re¬ 
spect  of  expenses,  otherwise  deductible  under 
section  162  or  212,  or  of  interest,  otherwise 
deductible  under  section  163 — 

(A)  If  within  the  period  consisting  of  the 
taxable  year  of  the  taxpayer  and  2 1/2  months 
after  the  close  thereof  (i)  such  expenses  or 
interest  are  not  paid,  and  (ii)  the  amount 
thereof  is  not  includible  in  the  gross  income 
of  the  person  to  whom  the  payment  is  to  be 
made;  and 

(B)  If,  by  reason  of  the  method  of  ac¬ 
counting  of  the  person  to  whom  the  pay¬ 
ment  is  to  be  made,  the  amount  thereof  is 
not,  unless  paid,  includible  in  the  gross  in¬ 
come  of  such  person  for  the  taxable  year 
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In  which  or  with  which  the  taxable  year 
of  the  taxpayer  ends;  and 

(C)  If,  at  the  close  of  the  taxable  year  of 
the  taxpayer  or  at  any  time  within  2  y2 
months  thereafter,  both  the  taxpayer  and 
the  person  to  whom  the  payment  is  to  be 
made  are  persons  specified  within  any  one 
of  the  paragraphs  of  subsection  (b). 

§  1.267  (a)-l  Deductions  disallowed — 
(a)  Losses.  Except  in  cases  of  distri¬ 
butions  in  corporate  liquidations,  no  de¬ 
duction  shall  be  allowed  for  losses  arising 
from  direct  or  indirect  sales  or  exchanges 
of  property  between  persons  who,  on  the 
date  of  the  sale  or  exchange,  are  within 
any  one  of  the  relationships  specified  in 
section  267  (b).  See  §  1.267-  (b)-l.  For 
example,  a  husband  sells  100  shares  of 
stock  on  a  stock  exchange  incurring  a 
loss  on  the  transaction.  The  next  day 
^his  wife  purchases  the  same  number  of 
shares  on  a  stock  exchange.  This  trans¬ 
action  is  an  indirect  sale  to  the  wife  and 
the  loss  is  denied  the  husband. 

(b)  Unpaid  expenses  and  interest. 

(1)  No  deduction  shall  be  allowed  a  tax¬ 
payer  for  trade  or  business  expenses 
otherwise  deductible  under  section  162, 
for  expenses  for  production  of  income 
otherwise  deductible  under  section  212, 
or  for  interest  otherwise  deductible  un¬ 
der  section  163 — 

(1)  If,  at  the  close  of  the  taxpayer’s 
taxable  year  within  which  such  items  are 
accrued  by  the  taxpayer  or  at  any  time 
within  2j/2  months  thereafter,  both  the 
taxpayer  and  the  payee  are  persons  with¬ 
in  any  one  of  the  relationships  specified 
in  section  267  (b)  (see  §  1.267  (b)-l); 
and 

(ii)  If  the  payee  is  on  the  cash  re¬ 
ceipts  and  disbursements  method  of  ac¬ 
counting  with  respect  to  such  items  of 
gross  income  for  his  taxable  year  in 
which  or  with  which  the  taxable  year 
of  accrual  by  the  debtor-taxpayer  ends; 
and 

(iii)  If,  within  the  taxpayer’s  taxable 
year  within  which  such  items  are  accrued 
by  the  taxpayer  and  2  y2  months  after  the 
close  thereof,  the  amount  of  such  items 
is  not  paid  and  the  amount  of  such  items 
is  not  otherwise  (under  the  rules  of  con¬ 
structive  receipt)  includible  in  the  gross 
income  of  the  payee. 

(2)  The  provisions  of  section  267  (a) 

(2)  and  this  paragraph  do  not  otherwise 
affect  the  general  rules  governing  the 
allowance  of  deductions  under  an  acc^uhl 
method  of  accounting.  For  example,  if 
the  accrued  expenses  or  interest  are  paid 
after  the  deduction  has  become  disal¬ 
lowed  under  section  267  (a)  (2),  no  de¬ 
duction  would  be  allowable  for  the  tax¬ 
able  year  in  which  payment  is  made, 
since  an  accrual  item  is  deductible  only 
in  the  taxable  year  in  which  it  is  properly 
accruable. 

(3)  The  expenses  and  interest  specified 
in  section  267  (a)  (2)  and  this  paragraph 
shall  be  considered  as  paid  for  purposes 
of  that  section  to  the  extent  of  the  fair 
market  value  on  the  date  of  issue  of  notes 
or  other  instruments  of  similar  effect  re¬ 
ceived  in  payment  of  such  expenses  or 
interest  if  such  notes  or  other  instru¬ 
ments  were  issued  in  such  payment  by 
the  taxpayer  within  his  taxable  year  or 
within  2 1/2  months  after  the  close  there¬ 
of.  Such  payment  by  notes  or  other  in¬ 
struments  of  similar  effect  is  limited  to 


the  expenses  and  interest  specified  in 
section  267  (a)  (2)  and  this  paragraph, 
and  the  fair  market  value  on  the  date  of 
issue  of  such  notes  or  other  instruments 
of  similar  effect  is  includible  in  the  gross 
income  of  the  payee  for  the  taxable  year 
in  which  he  receives  the  notes  or  other 
instruments. 

(4)  The, provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
example : 

Example.  A,  an  individual,  is  the  holder 
and  owner  of  an  interest-bearing  note  of  the 
M  Corporation,  all  the  stock  of  which  was 
owned  by  him  on  December  31,  1956.  A  and 
the  M  Corporation  make  their  income  tax 
returns  for  a  calendar  year.  The  M  Corpora¬ 
tion  vises  an  accrual  method  of  accounting. 

A  uses  a  combination  of  accounting  methods 
permitted  under  section  446  (c)  (4)  in 
which  he  uses  the  cash  receipts  and  disburse¬ 
ments  method  in  respect  of  items  of  gross  in¬ 
come.  The  M  Corporation  does  not  pay  any 
interest  on  the  note  to  A  during  the  calendar 
year  1956  or  within  2  y2  months  after  the 
close  of  that  year,  nor  does  it  credit  any 
interest  to  A’s  account  in  such  a  manner 
that  it  is  subject  to  his  unqualified  demand 
and  thus  is  constructively  received  by  him. 
M  Corporation  claims  a  deduction  for  the 
year  1956  for  the  interest  accruing  on  the 
note  in  that  year.  Since  A  is  on  the  cash 
receipts  and  disbursements  method  in  re¬ 
spect  of  items  of  gross  income,  the  interest 
is  not  includible  in  his  return  for  the  year 
1956.  Under  the  provisions  of  section  267  (a) 
(2)  and  this  paragraph,  no  deduction  for 
such  interest  is  allowable  in  computing  the 
taxable  income  of  the  M  Corporation  for  the 
taxable  year  1956  or  for  any  other  taxable 
year.  However,  if  the  interest  had  actually 
been  paid  to  A  on  or  before  March  15,  1957, 
or  if  it  had  been  made  available  to  A  before 
that  time  (and  thus  had  been  constructively 
received  by  him),  the  M  Corporation  would 
be  allowed  to  deduct  the  amount  of  the 
payment  in  computing  its  taxable  income 
for  1956. 

(c)  Scope  of  section.  Section  267  (a) 
requires  that  deductions  for  losses  or  un¬ 
paid  expenses  or  interest  described  there¬ 
in  be  disallowed  even  though  the  trans¬ 
action  in  which  such  losses,  expenses, 
or  interest  were  incurred  was  a  bona  fide 
transaction.  However,  section  267  is  not 
exclusive.  No  deduction  for  losses  or  un¬ 
paid  expenses  or  interest  arising  in  a 
transaction  which  is  not  bona  fide  will 
be  allowed  even  though  section  267  does 
not  apply  to  the  transaction. 

§  1.267  (b)  Statutory  provisions; 

losses,  expenses,  and  interest  with  respect 
to  transactions  between  related  taxpay¬ 
ers;  relationships. 

Sec.  267.  Losses,  expenses,  and  interest 
with  respect  to  transactions  between  related 
taxpayers.  *  ♦  * 

(b)  Relationships.  The  persons  referred 
to  in  subsection  (a)  are: 

(1)  Members  of  a  family,  as  defined  In 
subsection  (c)  (4);  . 

(2)  An  Individual  and  a  corporation  more 
than  50  percent  in  value  of  the  outstanding 
stock  -of  which  is  owned,  directly  or  indi¬ 
rectly,  by  or  for  such  individual; 

(3)  Two  corporations  more  than  50  per¬ 
cent  in  value  of  the  outstanding  stock  of 
each  of  which  is  owned,  directly  or  indirectly, 
by  or  for  the  same  individual,  if  either  one  of 
such  corporations,  with  respect  to  the  taxable 
year  of  the  corporation  preceding  the  date  of 
the  sale  or  exchange  was,  under  the  law  ap¬ 
plicable  to  such  taxable  year,  a  personal  hold¬ 
ing  company  or  a  foreign  personal  holding 
company; 


(4)  A  grantor  and  a  fiduciary  of  any  trust; 

(5)  A  fiduciary  of  a  trust  and  a  fiduciary 
of  another  trust,  If  the  same  person  is  a 
grantor  of  both  trusts; 

(6)  A  fiduciary  of  a  trust  and  a  beneficiary 
of  such  trust; 

(7)  A  fiduciary  of  a  trust  and  a  beneficiary 
of  another  trust,  if  the  same  person  is  a 
grantor  of  both  trusts; 

(8)  A  fiduciary  of  a  trust  and  a  corporation 
more  than  50  percent  in  value  of  the  out¬ 
standing  stock  of  which  is  owned,  directly 
or  indirectly,  by  or  for  the  trust  or  by  or  for 
a  person  who  is  a  grantor  of  the  trust;  or 

(9)  A  person  and  an  organization  to  which 
section  501  (relating  to  certain  educational 
and  charitable  organizations  which  are  ex¬ 
empt  from  tax)  applies  and  which  is  con¬ 
trolled  directly  or  indirectly  by  such  person 
or  (if  such  person  is  an  individual)  by  mem¬ 
bers  of  the  family  of  such  individual. 

§  1.267  (b)-l  Relationships — (a)  In 
general.  (1)  The  persons  referred  to  in 
section  267  (a)  and  §  1.267  (a)-l  are 
specified  in  section  267  (b) . 

(2)  Under  section  267  (b)  (3) ,  it  is  not 
necessary  that  either  of  the  two  corpora¬ 
tions  be  a  personal  holding  company  or 
a  foreign  personal  holding  company  for 
the  taxable  year  in  which  the  sale  or  ex¬ 
change  occurs  or  in  which  the  expenses 
or  interest  are  properly  accruable,  but 
either  one  of  them  must  be  such  a  com¬ 
pany  for  the  taxable  year  next  preceding 
the  taxable  year  in  which  the  sale  or 
exchange  occurs  or  in  which  the  expenses 
or  interest  are  accrued. 

(3)  Under  section  267  (b)  (9),  the 
control  of  certain  educational  and  char¬ 
itable  organizations  exempt  from  tax 
under  section  501  includes  any  kind  of 
control,  direct  or  indirect,  by  means  of 
which  a  person  in  fact  controls  such  an 
organization,  whether  or  not  the  control 
is  legally  enforceable  and  regardless  of 
the  method  by  which  the  control  is  ex¬ 
ercised  or  exercisable.  In  the  case  of  an 
individual,  control  possessed  by  the  in¬ 
dividual’s  family,  as  defined  in  section 
267  (c)  (4)  and  §  1.267  (0-1  (a)  (4). 
shall  be  taken  into  account. 

(b)  Partnerships.  (1)  Since  section 
267  does  not  include  members  of  a  part¬ 
nership  and  the  partnership  as  related 
persons,  transactions  between  partners 
and  partnerships  do  not  come  within  the 
scope  of  section  267.  Such  transactions 
are  governed  by  section  707  for  the  pur¬ 
poses  of  which  the  partnership  is  consid¬ 
ered  to  be  an  entity  separate  from  the 
partners.  See  section  707  and  §  1.707-1. 
Any  transaction  described  in  section 
267  (a)  between  a  partnership  and  a  per¬ 
son  other  than  a  partner  shall  be  con¬ 
sidered  as  occurring  between  the  other 
person  and  the  members  of  the  partner¬ 
ship  separately.  Therefore,  if  the  other 
person  and  a  partner  are  within  any  one 
of  the  relationships  specified  in  section 
267  (b),  no  deductions  with  respect  to 
such  transactions  between  the  other  per¬ 
son  and  the  partnership  shall  be  al¬ 
lowed — 

(i)  To  the  related  partner  to  the  ex¬ 
tent  of  his  distributive  share  of  partner¬ 
ship  deductions  for  losses  or  unpaid 
expenses  or  interest  resulting  from  such 
transactions,  and 

(ii)  To  the  other  person  to  the  extent 
the  related  partner  acquires  an  interest 
in  any  property  sold  to  or  exchanged 
with  the  partnership  by  such  other  per- 
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son  at  a  loss,  or  to  the  extent  of  the 
related  partner’s  distributive  share  of  thfr 
unpaid  expenses  or  interest  payable  to 
the  partnership  by  the  other  person  as  a 
result  of  such  transaction. 

(2)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  ( 1 ).  A,  an  equal  partner  in  the 
ABC  partnership,  personally  owns  all  the 
stock  of  M  Corporation.  B  and  C  are  not  re¬ 
lated  to  A.  The  partnership  and  all  the  part¬ 
ners  use  an  accrual  method  of  accounting, 
and  are  on  a  calendar  year.  M  Corporation 
uses  the  cash  receipts  and  disbursements 
method  of  accounting  and  is  also  on  a  calen¬ 
dar  year.  During  1956  the  partnership  bor¬ 
rowed  money  from  M  Corporation  and  also 
sold  property  to  M  Corporation,  sustaining  a 
loss  on  the  sale.  On  December  31,  1956,  the 
partnership  accrued  its  interest  liability  to 
the  M  Corporation  and  on  April  1,  1957  (more 
than  2%  months  after  the  close  of  its  taxable 
year),  it  paid  the  M  Corporation  the  amount 
of  such  accrued  interest.  Applying  the  rules 
of  this  paragraph,  the  transactions  are  con¬ 
sidered  as  occurring  between  M  Corporation 
and  the  partners  separately.  The  sale  and 
Interest  transactions  considered  as  occurring 
between  A  and  the  M  Corporation  fall  within 
the  scope  of  section  267  (a)  and  (b) ,  but  the 
transactions  considered  as  occurring  between 
partners  B  and  C  and  the  M  Corporation  do 
not.  The  latter  two  partners  may,  there¬ 
fore,  deduct  their  distributive  shares  of  part¬ 
nership  deductions  for  the  loss  and  the  ac¬ 
crued  interest.  However,  no  deduction  shall 
be  allowed  to  A  for  his  distributive  shares  of 
these  partnership  deductions.  Furthermore, 
A’s  adjusted  basis  for  his  partnership  in¬ 
terest  must  be  decreased  by  the  amount  of 
his  distributive  share  of  such  deductions. 
See  section  705  (a)  (2). 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  of  this  subparagraph  except 
that  the  partnership  and  all  the  partners 
use  the  cash  receipts  and  disbursements 
method  of  accounting,  and  that  M  Corpora¬ 
tion  uses  an  accrual  method.  Assume  fur¬ 
ther,  that  during  1956  M  Corporation  bor¬ 
rowed  money  from  the  partnership  and  that 
on  a  sale  of  property  to  the  partnership  dur¬ 
ing  that  year  M  Corporation  sustained  a  loss. 
On  December  31,  1956,  the  M  Corporation 
accrued  its  interest  liability  on  the  borrowed 
money  and  on  April  1,  1957  (more  than  2% 
months  after  the  close  of  its  taxable  year) 
it  paid  the  accrued  interest  to  the  partner¬ 
ship.  The  corporation’s  deduction  for  the 
accrued  interest  is  not  allowed  to  the  extent 
of  A’s  distributive  share  (one-third)  of  such 
interest  income.  M  Corporation’s  deduc¬ 
tion  for  the  loss  on  the  sale  of  the  property 
to  the  partnership  is  not  allowed  to  the  ex¬ 
tent  of  A’s  one-third  Interest  in  the  pur¬ 
chased  property. 

§  1.267  (c)  Statutory  provisions; 
losses,  expenses,  and  interest  with  re¬ 
spect  to  transactions  between  related 
taxpayers;  constructive  ownership  of 
stock. 

Sec.  267.  Losses,  expenses,  and  interest 
with  respect  to  transactions  between  related 
taxpayers.  •  •  • 

(c)  Constructive  ownership  of  stock.  For 
purposes  of  determining,  in  applying  sub¬ 
section  (b),  the  ownership  of  stock — 

(1)  Stock  owned,  directly  or  indirectly,  by 
or  for  a  corporation,  partnership,  estate,  or 
trust  shall  be  considered  as  being  owned  pro¬ 
portionately  by  or  for  its  shareholders,  part¬ 
ners,  or  beneficiaries; 

(2)  An  individual  shall  be  considered  as 
owning  the  stock  owned,  directly  or  indi¬ 
rectly,  by  or  for  his  family; 


(3)  An  individual  owning  (otherwise  than 
by  the  application  of  paragraph  (2) )  any 
stock  in  a  corporation  shall  be  considered 
as  owning  the  stock  owned,  directly  or  in¬ 
directly,  by  or  for  his  partner; 

(4)  The  family  of  an  Individual  shall 
Include  only  his  brothers  and  sisters 
(whether  by  the  whole  or  half  blood), 
spouse,  ancestors,  and  lineal  descendants; 
and 

(5)  Stock  constructively  owned  by  a  per¬ 
son  by  reason  of  the  application  of  para¬ 
graph  (1)  shall,  for  the  purpose  of  applying 
paragraph  (1),  (2),  or  (3),  be  treated  as 
actually  owned  by  such  person,  but  stock 
constructively  owned  by  an  individual  by 
reason  of  the  application  of  paragraph  (2) 
or  (3)  shall  not  be  treated  as  owned  by  him 
for  the  purpose  of  again  applying  either  of 
such  paragraphs  in  order  to  make  another 
the  constructive  owner  of  such  stock, 

§  1.267  (c)-l  Constructive  ownership 
of  stock — (a)  In  general.  (1)  The 
determination  of  stock  ownership  for 
purposes  of  section  267  (b)  shall  be  in 
accordance  with  the  rules  in  section  267 
(c). 

(2)  For  an  individual  to  be  considered 
under  section  267  (c)  (2)  as  construc¬ 
tively  owning  the  stock  of  a  corporation 
which  is  owned,  directly  or  indirectly, 
by  or  for  members  of  his  family  it  is  not 
necessary  that  he  own  stock  in  the  cor¬ 
poration  either  directly  or  indirectly. 
On  the  other  hand,  for  an  individual  to 
be  considered  under  section  267  (c)  (3) 
as  owning  the  stock  of  a  corporation 
owned  either  actually,  or  constructively 
under  section  267  (c)  (1),  by  or  for  his 
partner,  such  individual  must  himself 
actually  own,  or  constructively  own 
under  section  267  (c)  (1),  stock  of  such 
corporation. 

(3)  An  individual’s  constructive 
ownership,  under  section  267  (c)  (2)  or 
(3) ,  of  stock  owned  directly  or  indirectly 
by  or  for  a  member  of  his  family,  or  by 
or  for  his  partner,  is  not  to  be  considered 
as  actual  ownership  of  such  stock,  and 
the  individual’s  constructive  ownership 
of  the  stock  is  not  to  be  attributed  to 
another  member  of  his  family  or  to 
another  partner.  However,  an  individ¬ 
ual’s  constructive  ownership,  under  sec¬ 
tion  267  (c)  (1),  of  stock  owned  directly 
or  indirectly  by  or  for  a  corporation, 
partnership,  estate,  or  trust  shall  be  con¬ 
sidered  as  actual  ownership  of  the  stock, 
and  the  individual’s  ownership  may  be 


Assuming  that  the  M  Corporation  and  the  O 
Corporation  make  their  income  tax  returns 
for  calendar  years,  and  that  there  was  no 
distribution  in  liquidation  of  the  M  or  O 
Corporation,  and  further  assuming  that 
either  corporation  was  a  personal  holding 
company  under  section  542  for  the  calendar 
year  1956,  no  deduction  1s  allowable  with  re¬ 
spect  to  losses  from  sales  or  exchanges  of 
property  made  on  July  1,  1957,  between  the 
two  corporations.  Moreover,  whether  or  not 


attributed  to  a  member  of  his  family  or 
to  his  partner. 

(4)  The  family  of  an  individual  shall 
include  only  his  brothers  and  sisters, 
spouse,  ancestors,  and  lineal  descend¬ 
ants.  In  determining  whether  any  of 
these  relationships  exist,  full  effect  shall 
be  given  to  a  legal  adoption.  The  term 
“ancestors”  includes  parents  and  grand-  ' 
parents,  and  the  term  “lineal  descend¬ 
ants”  includes  children  and  grand¬ 
children. 

(b)  Examples.  The  application  of  sec¬ 
tion  267  (c)  may  be  illustrated  by  the 
following  examples : 

Example  (1).  On  July  1,  1957,  A  owned 
75  percent,  and  AW,  his  wife,  owned  25  per¬ 
cent,  of  the  outstanding  stock  of  the  M  Cor¬ 
poration.  The  M  Corporation  in  turn  owned 
80  percent  of  the  outstanding  stock  of  the  O 
Corporation.  Under  section  267  (c)  (1),  A 
and  AW  are  each  considered  as  owning  an 
amount  of  the  O  Corporation  stock  actually 
owned  by  M  Corporation  in  proportion  to 
their  respective  ownership  of  M  Corporation 
stock.  Therefore,  A  constructively  owns  60 
percent  (75  percent  of  80  percent)  of  the  O 
Corporation  stock  and  AW  constructively 
owns  20  percent  (25  percent  of  80  percent)  of 
such  stock.  Under  the  family  ownership  rule 
of  section  267  (c)  (2),  an  Individual  is  con¬ 
sidered  as  constructively  owning  the  stock 
actually  owned  by  his  spouse.  A  and  AW, 
therefore,  are  each  considered  as  construc¬ 
tively  owning  the  M  Corporation  stock  ac¬ 
tually  owned  by  the  other.  For  the  purpose 
of  applying  this  family  ownership  rule,  A’s 
and  AW’s  constructive  ownership  of  O  Cor¬ 
poration  stock  is  considered  as  actual  owner¬ 
ship  under  section  267  (c)  (5) .  Thus,  A  con¬ 
structively  owns  the  20  percent  of  the  O 
Corporation  stock  constructively  owned  by 
AW,  and  AW  constructively  owns  the  60  per¬ 
cent  of  the  O  Corporation  stock  construc¬ 
tively  owned  by  A.  In  addition,  the  family 
ownership  rule  may  be  applied  to  make  AWF, 
AW’s  father,  the  constructive  owner  of  the 
25  percent  of  the  M  Corporation  stock  ac¬ 
tually  owned  by  AW.  As  noted  above,  AW’s 
constructive  ownership  of  20  percent  of  the 
O  Corporation  stock  is  considered  as  actual 
ownership  for  purposes  of  applying  the 
family  ownership  rule,  and  AWF  is  thereby 
considered  the  constructive  owner  of  this 
stock  also.  However,  AW’s  constructive 
ownership  of  the  stock  constructively  and 
actually  owned  by  A  may  not  be  considered 
as  actual  ownership  for  the  purpose  of  again 
applying  the  family  ownership  rule  to  make 
AWF  the  constructive  owner  of  these  shares. 
The  ownership  of  the  stock  in  the  M  and  O 
Corporations  may  be  tabulated  as  follows: 


either  corporation  was  a  personal  holding 
company,  no  loss  would  be  allowable  on  a 
sale  or  exchange  between  A  or  AW  and  either 
corporation.  A  deduction  would  be  allowed, 
however,  for  a  loss  sustained  in  an  arm’s 
length  sale  or  exchange  between  A  and  AWF, 
and  between  AWF  and  the  M  or  O  Cor¬ 
poration. 

Example  (2).  On  June  15,  1957,  all  of  the 
stock  of  the  N  Corporation  was  owned  in 
equal  proportions  by  A  and  his  partner,  AP. 


Person 

Stock  ownership  in  M 
Corporation 

Total 

under 

Section 

207 

Stock  ownership  in  O 
Corporation 

Tot-1 

under 

Section 

207 

* 

Actual 

Constructive 

Actual 

Constructive 

A . 

Percent 

75 

25 

None 

Percent 

25 

75 

.  25 

Percent 

100 

100 

25 

Percent 

None 

None 

None 

80 

Percent 
f  60 

l  20 

/  20 

\  60 

20 
None 

Percent 
}  80 

}  80 

20 
80 

AW  (A’s  wife) . 

AWF  (AW’s  father) . 

M  Corporation _ 

None 

None 

None 
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Except  In  the  case  of  distributions  In  liqui¬ 
dation  by  the  N  Corporation,  no  deduction 
Is  allowable  with  respect  to  losses  from  sales 
or  exchanges  of  property  made  on  June  15, 
1957,  between  A  and  the  N  Corporation  or 
AP  and  the  N  Corporation  since  each  partner 
Is  considered  as  owning  the  stock  owned  by 
the  other;  therefore,  each  is  considered  as 
owning  more  than  50  percent  In  value  of  the 
outstanding  stock  of  the  N  Corporation. 

Example'  (3) .  On  June  7, 1957,  A  owned  no 
stock  in  X  Corporation,  but  his  wife,  AW, 
owned  20  percent  In  value  of  the  outstanding 
stock  of  X,  and  A’s  partner,  AP,  owned  60 
percent  In  value  of  the  outstanding  stock  of 
X.  The  partnership  firm  of  A  and  AP  owned 
no  stock  in  X  Corporation.  The  ownership 
of  AW’s  stock  is  attributed  to  A,  but  not  that 
of  AP  since  A  does  not  own  any  X  Corpora¬ 
tion  stock  either  actually,  or  constructively 
under  section  267  (c)  (1).  A’s  constructive 
ownership  of  AW’s  stock  Is  not  the  ownership 
required  for  the  attribution  of  AP’s  stock. 
Therefore,  deductions  for  losses  from  sales 
or  exchanges  of  property  made  on  June  7 
1957,  between  X  Corporation  and  A  or  AW 
are  allowable  since  neither  person  owned 
more  than  50  percent  in  value  of  the  out¬ 
standing  stock  of  X,  but  deductions  for  losses 
from  sales  or  exchanges  between  X  Corpora¬ 
tion  and  AP  would  not  be  allowable  by  sec¬ 
tion  267  (a)  (except  for  distributions  in 
liquidation  of  X  Corporation). 

§  1.267  (d)  Statutory  provisions ; 

losses,  expenses,  and  interest  with  re¬ 
spect  to  transactions  between  related 
taxpayers;  amount  of .  gain  where  loss 
previously  disallowed. 

Sec.  267.  Losses,  expenses,  and  interest 
with  respect  to  transactions  between  related 
taxpayers.  *  •  • 

(d)  Amount  of  gain  where  loss  previously 
disallowed.  If — 

(1)  In  the  case  of  a  sale  or  exchange  of 
property  to  the  taxpayer  a  loss  sustained  by 
the  transferor  is  not  allowable  to  the  trans¬ 
ferror  as  a  deduction  by  reason  of  subsection 
(a)  (1)  (or  by  reason  of  section  24  (b)  of  the 
Internal  Revenue  Code  of  1939) ;  and 

(2)  After  December  31,  1953,  the  taxpayer 
sells  or  otherwise  disposes  of  such  property 
(or  of  other  property  the  basis  of  which  in 
his  hands  is  determined  directly  or  indirectly 
by  reference  to  such  property)  at  a  gain, 

then  such  gain  shall  be  recognized  only  to 
the  extent  that  it  exceeds  so  much  of  such 
loss  as  is  properly  allocable  to  the  property 
sold  or  otherwise  disposed  of  by  the  taxpay¬ 
er.  This  subsection  applies  with  respect  to 
taxable  years  ending  after  December  31,  1953. 
This  subsection  shall  not  apply  if  the  loss 
sustained  by  the  transferor  is  not  allowable 
to  the  transferor  as  a  deduction  by  reason 
of  section  1091  (relating  to  wash  sales)  or 
by  reason  of  section  118  of  the  Internal 
Revenue  Code  of  1939. 

§  1.267  (d)-l  Amount  of  gain  where 
loss  previously  disallowed — (a)  General 
rule.  (1)  If  a  taxpayer  acquires  prop¬ 
erty  by  purchase  or  exchange  from  a 
transferor  who,  on  the  transaction,  sus¬ 
tained  a  loss  not  allowable  as  a  deduction 
by  reason  of  section  267  (a)  (1)  (or  by 
reason  of  section  24  (b)  of  the  Internal 
Revenue  Code  of  1939),  then  any  gain 
realized  by  the  taxpayer  on  a  sale  or 
other  disposition  of  the  property  after 
December  31,  1953,  shall  be  recognized 
only  to  the  extent  that  the  gain  exceeds 
the  amount  of  such  loss  as  is  properly 
allocable  to  the  property  sold  or  other¬ 
wise  disposed  of  by  the  taxpayer. 

(2)  The  general  rule  is  also  applicable 
to  a  sale  or  other  disposition  of  property 
by  a  taxpayer  when  the  basis  of  such 
property  in  the  taxpayer’s  hands  is  de- 
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termined  directly  or  Indirectly  by  refer¬ 
ence  to  other  property  acquired  by  the 
taxpayer  from  a  transferor  through  a 
sale  or  exchange  in  which  a  loss  sus¬ 
tained  by  the  transferor  was  not  allow¬ 
able.  Therefore,  section  267  (d)  applies 
to  a  sale  or  other  disposition  of  property 
after  a  series  of  transactions  if  the  basis 
of  the  property  acquired  in  each  trans¬ 
action  is  determined  by  reference  to  the 
basis  of  the  property  transferred,  and  if 
the  original  property  was  acquired  in  a 
transaction  in  which  a  loss  to  a  trans¬ 
feror  was  not  allowable  by  reason  of 
section  267  (a)  (1)  (or  by  reason  of  sec¬ 
tion  24  (b)  of  the  Internal  Revenue  Code 
of  1939) . 

(3)  The  benefit  of  the  general  rule 
is  available  only  to  the  original  trans¬ 
feree  but  does  not  apply  to  any  original 
transferee  (e.  g.,  a  donee)  who  acquired 
the  property  in  any  manner  other  than 
by  purchase  or  exchange. 

(4)  The  application  of  the  provisions 
of  this  paragraph  may  be  illustrated  by 
the  following  examples: 

Example  (1).  H  sells  to  his  wife,  W,  for 
$500,  certain  corporate  stock  with  an  ad¬ 
justed  basis  for  determining  loss  to  him  of 
$800.  The  loss  of  $300  is  not  allowable  to  H 
by  reason  of  section  267  (a)  (1)  and 

§  1.267  (a)-l  (a).  W  later  sells  this  stock 
for  $1,000.  Although  W’s  realized  gain  is 
$500  ($1,000  minus  $500,  her  basis),  her 
recognized  gain  under  section  267  (d)  is 
only  $200,  the  excess  of  the  realized  gain  of 
$500  over  the  loss  of  $300  not  allowable  to 
H.  In  determining  capital  gain  or  loss  W’s 
holding  period  commences  on  the  date  of 
the  sale  from  H  to  W. 

Example  (2).  Assume  the  same  facts  as 
in  example  ( 1 )  except  that  W  later  sells  her 
stock  for  $300  instead  of  $1,000.  Her  recog¬ 
nized  loss  is  $200  and  not  $500  since  section 
267  (d)  applies  only  to  the  nonrecognition 
of  gain  and  does  not  affect  basis. 

Example  (3).  Assume  the  same  facts  as 
in  example  (1)  except  that  W  transfers  her 
stock  as  a  gift  to  X.  The  basis  of  the  stock 
in  the  hands  of  X  for  the  purpose  of  deter¬ 
mining  gain,  under  the  provisions  of  section 
1015,  is  the  same  as  W’s,  or  $500.  If  X  later 
sells  the  stock  for  $1,000  the  entire  $500  gain 
is  taxed  to  him. 

Example  (4).  H  sells  to  his  wife,  W,  for 
$5,500,  farmland,  with  an  adjusted  basis  for 
determining  loss  to  him  of  $8,000.  The  loss 
of  $2,500  is  not  allowable  to  H  by  reason  of 
section  267  (a)  (1)  and  §  1.267  (a)-l  (a).  W 
exchanges  the  farmland,  held  for  investment 
purposes,  with  S,  an  unrelated  individual,  for 
two  city  lots,  also  held  for  investment  pur¬ 
poses.  The  basis  of  the  city  lots  in  the  hands 
of  W  ($5,500)  is  a  substituted  basis  deter¬ 
mined  under  section  1031  (d)  by  reference 
to  the  basis  of  the  farmland.  Later  W  sells 
the  city  lots  for  $10,000.  Although  W’s  rea¬ 
lized  gain  is  $4,500  (10,000  minus  $5,500),  her 
recognized  gain  under  section  267  (d)  is  only 
$2,000,  the  excess  of  the  realized  gain  of 
$4,500  over  the  loss  of  $2,500  not  allowable 
to  H. 

(b)  Determination  of  basis  and  gain 
with  respect  to  divisible  property — (1) 
Taxpayer’s  basis.  When  the  taxpayer 
acquires  divisible  property  or  property 
that  consists  of  several  items  or  classes 
of  items  by  a  purchase  or  exchange  on 
which  loss  is  not  allowable  to  the  trans¬ 
feror,  the  basis  in  the  taxpayer’s  hands 
of  a  particular  part,  item,  or  class  of  such 
property  shall  be  determined  (if  the  tax¬ 
payer’s  basis  for  that  part  is  not  known) 
by  allocating  to  the  particular  part,  item, 
or  class  a  portion  of  the  taxpayer’s  basis 


for  the  entire  property  in  the  proportion 
that  the  fair  market  value  of  the  par¬ 
ticular  part,  item,  or  class  bears  to  the 
fair  market  value  of  the  entire  property 
at  the  time  of  the  taxpayer’s  acquisition 
of  the  property. 

(2)  Taxpayer’s  recognized  gain.  Gain 
realized  by  the  taxpayer  on  sales  or  other 
dispositions  after  December  31,  1953,  of 
a  part,  item,  or  class  of  the  property  shall 
be  recognized  only  to  the  extent  that  such 
gain  exceeds  the  amount  of  loss  attrib¬ 
utable  to  such  part,  item,  or  class  of 
property  not  allowable  to  the  taxpayer’s 
transferor  on  the  latter’s  sale  or  ex¬ 
change  of  such  property  to  the  taxpayer. 

(3)  Transferor’s  loss  not  allowable. 
(i)  The  transferor’s  loss  on  the  sale  or 
exchange  of  a  part,  item,  or  class  of  the 
property  to  the  taxpayer  shall  be  the  ex¬ 
cess  of  the  transferor’s  adjusted  basis  for 
determining  loss  on  the  part,  item,  or 
class  of  the  property  over  the  amount 
realized  by  the  transferor  on  the  sale  or 
exchange  of  the  part,  item,  or  class.  The 
amount  realized  by  the  transferor  on  the 
part,  item,  or  class  shall  be  determined 
(if  such  amount  is  not  known)  in  the 
same  manner  that  the  taxpayer’s  basis 
for  such  part,  item,  or  class  is  de¬ 
termined.  See  subparagraph  (1)  of  this 
paragraph. 

(ii)  If  the  transferor’s  basis  for  de¬ 
termining  loss  on  the  part,  item,  or  class 
cannot  be  determined,  the  transferor’s 
loss  on  the  particular  part,  item,  or  class 
transferred  to  the  taxpayer  shall  be  de¬ 
termined  by  allocating  to  the  part,  item, 
or  class  a  portion  of  his  loss  on  the  entire 
property  in  the  proportion  that  the  fair 
market  value  of  such  part,  item,  or  class 
bears  to  the  fair  market  value  of  the  en¬ 
tire  property  on  the  date  of  the  taxpay¬ 
er’s  acquisition  of  the  entire  property. 

(4)  Examples.  The  application  of  the 
provisions  of  this  paragraph  may  be  il¬ 
lustrated  by  the  following  examples: 

Example  ( 1 ).  During  1953,  H  sold  class 
A  stock  which  had  cost  him  $1,100,  and  com¬ 
mon  stock  which  had  cost  him  $2,000,  to  his 
wife  W  for  a  lump  sum  of  $1,500.  Under  sec¬ 
tion  24  (b)  (1)  (A)  of  the  1939  Code,  the 
loss  of  $1,600  on  the  transaction  was  not 
allowable  to  H.  At  the  time  the  stocks  were 
purchased  by  W,  the  fair  market  value  of 
class  A  stock  was  $900  and  the  fair  market 
value  of  common  stock  was  $600.  In  1954,  W 
sold  the  class  A  stock  for  $2,500.  W’s  recog¬ 
nized  gain  is  determined  as  follows: 

Amount  realized  by  W  on  sale  of  class 


A  stock _ _ _ $2,  500 

Less:  Basis  allocated  to  class  A 
stock— $900/$l, 500  x  $1,500 -  900 


Realized  gain  on  transaction..  1,600 


Less:  Loss  sustained  by  H  on 
sale  of  class  A  stock  to  W 
not  allowable  as  a  de¬ 
duction: 

Basis  to  H  of  class  A  stock - $1, 100 

Amount  realized  by  H  on 
class  A  s  t  o  c  k — $900/ 

$1,500  x  $1,500 _  900 


Unallowable  loss  to  H  on  sale 
of  class  A  stock -  200 


Recognized  gain  on  sale  of  class 
A  stock  by  W _ -  1,400 

Example  (2).  Assume  the  same  facts  as 


those  stated  in  example  (1)  of  this  subpara¬ 
graph  except  that  H  originally  purchased 
both  classes  of  stock  for  a  lump  sum  of 
$3,100.  The  unallowable  loss  to  H  on  the  sale 
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of  all  the  stock  to  W  is  $1,600  ($3,100  minus 
$1,500).  An  exact  determination  of  the  un¬ 
allowable  loss  sustained  by  H  on  sale  to  W 
of  class  A  stock  cannot  be  made  because  H’s 
basis  for  class  A  stock  cannot  be  determined. 
Therefore,  a  determination  of  the  unallow¬ 
able  loss  is  made  by  allocating  to  class  A 
stock  a  portion  of  H’s  loss  on  the  entire  prop¬ 
erty  transferred  to  W  in  the  proportion  that 
the  fair  market  value  of  class  A  stock  at  the 
time  acquired  by  W  ($900)  bears  to  the  fair 
market  value  of  both  classes  of  stock  at  that 
time  ($1,500).  The  allocated  portion  is 
$900  $1,500  x  $1,600,  or  $960.  W’s  recognized 
gain  is,  therefore,  $640  (W's  realized  gain  of 
$1,600  minus  $960). 

(c)  Special  rules.  (1)  Section  267 
(d)  does  not  affect  the  basis  of  property 
for  determining  gain.  Depreciation  and 
other  items  which  depend  on  such  basis 
are  also  not  affected. 

(2)  The  provisions  of  section  267  (d) 
shall  not  apply  if  the  loss  sustained  by 
the  transferor  is  not  allowable  to  the 
transferor  as  a  deduction  by  reason  of 
section  1091,  or  section  118  of  the  In¬ 
ternal  Revenue  Code  of  1939  which  re¬ 
late  to  losses  from  wash  sales  of  stock  or 
securities. 

(3)  In  determining  the  holding  period 
in  the  hands  of  the  transferee  of  property 
received  in  an  exchange  with  a  transferor 
with  respect  to  whom  a  loss  on  the  ex¬ 
change  is  not  allowable  by  reason  of  sec¬ 
tion  267,  section  1232  (2)  does  not  apply 
to  include  the  period  during  which  the 
property  was  held  by  the  transferor.  In 
determining  such  holding  period,  how¬ 
ever,  section  1232  (1)  may  apply  to  in¬ 
clude  the  period  during  which  the 
transferee  held  the  property  which  he 
exchanged  where,  for  example,  he  ex¬ 
changed  a  capital  asset  in  a  transaction 
which,  as  to  him,  was  nontaxable  under 
section  1031  and  the  property  received 
in  the  exchange  has  the  same  basis  as 
the  property  exchanged. 

§  1.267  (d)-2  Effective  date;  taxable 

years  subject  to  the  Internal  Revenue 
Code  of  1939.  Pursuant  to  section  7851 
(a)  (1)  (C),  the  regulations  prescribed 
in  §  1.267  (d)-l,  to  the  extent  that  they 
relate  to  determination  of  gain  resulting 
from  the  sale  or  other  disposition  of 
property  after  December  31,  1953,  with 
respect  to  which  property  a  loss  was  not 
allowable  to  the  transferor  by  reason  of 
section  267  (a)  (1)  (or  by  reason  of  sec¬ 
tion  24  (b)  of  the  Internal  Revenue  Code 
of  1939) ,  shall  also  apply  to  taxable  years 
beginning  before  January  1,  1954,  and 
ending  after  December  31, 1953,  and  tax¬ 
able  years  beginning  after  December  31, 
1953,  and  ending  before  August  17,  1954, 
which  years  are  subject  to  the  Internal 
Revenue  Code  of  1939. 

Par.  2.  Section  1.707-1  (b)  (3)  as  pre¬ 
scribed  by  Treasury  Decision  6175  (21 
F.  R.  3500),  approved  May  23,  1956,  is 
amended  to  read  as  follows: 

(3)  Ownership  of  a  capital  or  profits 
interest.  In  determining  the  extent  of 
the  ownership  by  a  partner,  as  defined  in 
section  761  (b),  of  his  capital  interest 
or  profits  interest  in  a  partnership,  the 
rules  for  constructive  ownership  of  stock 
provided  in  section  267  (c)  (1),  (2),  (4), 
and  (5)  shall  be  applied  for  the  purpose 
of  section  707  (b)  and  this  paragraph. 
Under  these  rules,  ownership  of  a  capital 
or  profits  interest  in  a  partnership  may 


be  attributed  to  a  person  who  Is  not  a 
partner  as  defined  in  section  761  (b)  in 
order  that  another  partner  may  be  con¬ 
sidered  the  constructive  owner  of  such 
interest  under  section  267  (c).  How¬ 
ever,  section  707  (b)  (1)  (A)  does  not 
apply  to  a  constructive  owner  of  a  part¬ 
nership  interest  since  he  is  not  a  partner 
as  defined  in  section  761  (b).  For 
example,  where  trust  T  is  a  partner  in 
the  partnership  ABT,  and  AW,  A’s  wife, 
is  the  sole  beneficiary  of  the  trust,  the 
ownership  of  a  capital  and  profits 
interest  in  the  partnership  by  T  will  be 
attributed  to  AW  only  for  the  purpose 
of  further  attributing  the  ownership  of 
such  interest  to  A.  See  section  267  (c) 
(1)  and  (5).  If  A,  B,  and  T  are  equal 
partners,  then  A  will  be  considered  as 
owning  more  than  50  percent  of  the 
capital  and  profits  interest  in  the  part¬ 
nership,  and  losses  on  transactions  be¬ 
tween  him  and  the  partnership  will  be 
disallowed  by  section  707  (b)  (1)  (A). 
However,  a  loss  sustained  by  AW  on  a 
sale  or  exchange  of  property  with  the 
partnership  would  not  be  disallowed  by 
section  707,  but  will  be  disallowed  to  the 
extent  provided  in  §  1.267  (b)  — 1  (b). 
See  section  267  (a)  and  (b),  and  the 
regulations  thereunder. 

[F.  R.  Doc.  57-9922;  Filed.  Nov.  29,  1957; 
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Handling  of  Milk  in  Oklahoma  Metro¬ 
politan  Marketing  Area 


contra-seasonal  pricing  provision  apply 
to  the  supply-demand  provision,  as  well 
as  to  the  basic  formula  provision  of  the 
order. 

2.  Amend  §  906.51  (a)  to  change  the 
maximum  rate  of  supply-demand  ad¬ 
justment  from  50  cents  per  hundred¬ 
weight  to  23  cents  per  hundredweight. 

3.  Change  the  standard  utilization 
percentages  contained  in  §  906.51  (a) 
(iii)  as  follows: 


January 
February  . 

March _ 

April _ 

May _ 

June _ 

July _ 

August _ 

September 

October 

November 

December 


125-130 

125-130 

130-135 

139-144 

146-151 

143-148 

132-137 

121-126 

116-121 

117-122 

120-125 

124-129 


4.  Amend  §  906.51  (a)  (iii)  to  use  the 
second  and  third  preceding  month, 
rather  than  the  immediately  two  pre¬ 
ceding  months,  as  a  basis  for  computing 
the  supply-demand  percentages. 

Proposed  by  the  Dairy  Division,  Agri¬ 
cultural  Marketing  Service: 

5.  Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  Mr.  Richard  E. 
Arnold,  2570  S.  Harvard,  Tulsa,  Okla¬ 
homa,  or  from  the  Hearing  Clerk,  Room 
112,  Administration  Building,  United 
States  Department  of  Agriculture, 
Washington  25,  D.  C.,  or  may  be  there 
inspected. 


NOTICE  OF  HEARING  ON  PROPOSED  AMEND¬ 
MENTS  TO  TENTATIVE  MARKETING  AGREE¬ 
MENT  AND  TO  ORDER 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
.marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  notice  is  here¬ 
by  given  of  a  public  hearing  to  be  held 
in  the  Pioneer  Room  of  the  Tulsa  Hotel, 
Tulsa,  Oklahoma,  beginning  at  10:00 
a.  m.,  central  standard  time,  on  Decem¬ 
ber  6,  1957,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order,  regulating 
the  handling  of  milk  in  the  Oklahoma 
Metropolitan  marketing  area. 

The  public  hearing  is  for  the  purpose 
of  receiving  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed  amend¬ 
ments,  hereinafter  set  forth,  and  any 
appropriate  modifications  thereof,  to  the 
tentative  marketing  agreement  and  to 
the  order. 

The  proposed  amendments,  set  forth 
below,  have  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

Proposed  by  the  Oklahoma  Milk  Mar¬ 
keting  Federation: 

1.  Change  the  contra-seasonal  pricing 
provision  from  §  906.51  (a)  to  the  end 
of  that  section  after  paragraph  (c) .  The 
purpose  of  this  is,  of  course,  to  make  the 


Issued  at  Washington,  D.  C.,  this 
2Sth  day  of  November,  1957. 

[seal]  Roy  W.  Lennartson, 

Deputy  Administrator, 
Agricultural  Marketing  Service. 

[F.  R.  Doc.*  57-9941:  Filed,  Nov.  29,  1957; 
8:55  a.  m.J 


[  7  CFR  Part  961  1 

[Dockets  Nos.  AO-160-A18,  AO-160-A19] 

Handling  of  Milk  in  the  Philadelphia, 
Pennsylvania,  Marketing  Area 

DECISION  WITH  RESPECT  TO  PROPOSED 
AMENDMENTS  TO  TENTATIVE  MARKETING 
AGREEMENT  AND  TO  ORDER 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  public  hearings 
were  held  at  Philadelphia,  Pennsylvania, 
on  June  11-13,  July  16-31,  August  3-22, 
November  13-21,  1956,  and  January 
21-31,  February  1-2,  1957,  pursuant  to 
notice  thereof  duly  published  in  the  Fed¬ 
eral  Register  on  May  22,  1956  (21  F.  R. 
3386;  F.  R.  Doc.  56-3983)  and  supple¬ 
mental  notices  duly  published  in  the 
Federal  Register  on  October  25,  1956 
(21  F.  R.  8194;  F.  R.  Doc.  56-8624)  and 
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January  10, 1957  (22  F.  R.  223;  F.  R.  Doc. 
57-185)  and  on  September  9-10,  1957 
pursuant  to  notice  thereof  issued  on 
August  30,  1957  (22  F.  R.  7106;  F.  R.  Doc. 
57-7281). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  June-February  hearing  and 
the  record  thereof,  the  Deputy  Admin¬ 
istrator,  Agricultural  Marketing  Service, 
on  August  23,  1957  (22  F.  R.  6920)  filed 
with  the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  his  recom¬ 
mended  decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues  of  record  relate  to: 

1.  Enlargement  of  the  marketing  area. 

2.  The  producer  milk  plant  definition. 

3.  Revision  of  the  Class  I  pricing  form¬ 
ula,  the  level  of  the  Class  I  price  and  the 
deletion  of  the  supply-demand  adjuster. 

4.  The  level  of  Class  II  price. 

5.  The  handler  and  producer  butter- 
fat  differentials. 

6.  Elimination  of  nearby  location  dif¬ 
ferentials. 

7.  Revision  of  other  location  differ¬ 
entials. 

8.  Provision  for  an  out-of-area  pricing. 

9.  The  adoption  of  a  marketwide  type 
of  pooling. 

10.  Miscellaneous  revisions. 

Findings  and  conclusions.  The  fol¬ 
lowing  findings  and  conclusions  on  the 
material  issues  are  based  on  evidence 
presented  at  the  hearings  and  the  records 
thereof : 

1.  Enlargement  of  the  marketing  area. 
Proposals  of  producers  and  handlers  as 
set  forth  in  the  hearing  notice  encom¬ 
passed  an  area  which,  in  addition  to  the 
present  marketing  area,  would  have  in¬ 
cluded  the  remainder  of  Philadelphia 
County,  virtually  all  of  both  Bucks  and 
Montgomery  Counties,  eleven  boroughs 
and  townships  in  the  southeastern  cor¬ 
ner  and  the  eastern  edge  of  Chester 
County.  At  the  hearing  they  withdrew 
their  proposals  except  for  the  remainder 
of  Philadelphia  County,  15  townships 
and  boroughs  in  the  southern  portion 
of  Bucks  County,  all  or  portions  of  16 
townships  and  boroughs  in  Montgomery 
County  and  three  townships  and  bor¬ 
oughs  in  Chester  County. 

It  is  concluded  that  the  marketing  area 
should  be  extended  and  redefined  to  in¬ 
clude,  in  addition  to  the  present  terri¬ 
tory,  the  remainder  of  Philadelphia 
County  and  that  part  of  Bucks  County 
encompassing  the  townships  of  Bensa- 
lem,  Bristol,  Falls,  Lower  Makefield, 
Middletown,  and  Lowrer  Southampton, 
and  the  boroughs  of  Yardley,  Morris- 
ville,  Tullytown,  Bristol,  Hulmeville, 
Langhorne,  Langhorne  Manor,  and 
Penndel. 

The  marketing  area,  as  presently  con¬ 
stituted,  includes  all  of  Delaware  Coun¬ 
ty,  the  bulk  of  Philadelphia  County 
(City)  and,  with  the  exception  of  the 
northern  tip  of  Upper  Moreland  town¬ 
ship,  ten  immediately  adjacent  Mont¬ 
gomery  County  townships  and  boroughs. 

The  inclusion  of  the  remainder  of 
Philadelphia  County  at  this  time  will 
bring  no  additional  handlers  under  reg¬ 
ulation.  This  area,  which  in  earlier 
years  was  substantially  rural  in  charac¬ 
ter,  is  now  highly  urbanized  and  repre¬ 


sents  an  appropriate  extension  of  the 
present  marketing  area.  It  is  served 
generally  by  Order  61  handlers  in  the 
regular  course  of  business  and  is  vir¬ 
tually  indistinguishable  from  the  re¬ 
mainder  of  the  county  which  has  long 
been  a  part  of  the  marketing  area. 

The  southern  portion  of  Bucks  Coun¬ 
ty  which  is  herein  recommended  for  in¬ 
clusion  in  the  marketing  area  is  served 
by  Philadelphia  regulated  handlers,  lo¬ 
cal  Pennsylvania  dealers  and  by  New 
Jersey  dealers,  primarily  from  the  Tren¬ 
ton  area.  While  the  record  suggests  that 
that  portion  of  the  proposed  marketing 
area  immediately  across  the  river  from 
Trenton  was  earlier  served  primarily  by 
Trenton  dealers,  rapid  urbanization  has 
encouraged  Philadelphia  handlers  to  ex¬ 
tend  their  routes  throughout  this  area. 
While  Philadelphia  handlers  have  great¬ 
ly  expanded  their  business  in  such  area 
there  appears  to  have  been  little  in¬ 
crease  in  the  relative  volume  of  distribu¬ 
tion  by  Trenton  handlers.  There  can 
be  no  doubt,  on  the  basis  of  the  record, 
that  Philadelphia  handlers  are  the  pri¬ 
mary  handlers  now  serving  the  area. 
While  the  local  Pennsylvania  dealers  who 
would  be  brought  under  regulation  by 
this  extension  do  virtually  all  of  their 
business  within  the  Bucks  County  por¬ 
tion  of  the  proposed  area,  the  distribu¬ 
tion  within  the  proposed  area  by  New 
Jersey  dealers  is  a  minor  part  of  their 
total  Class  I  business.  Borden-Cas- 
tania,  the  largest  New  Jersey  dealer  serv¬ 
ing  the  area,  does  almost  25  percent  of 
its  total  Class  I  business  here.  Other 
New  Jersey  dealers,  however,  do  a  much 
smaller  proportion  of  their  business  here. 

Even  though  certain  New  Jersey 
dealers  may  be  brought  under  regulation 
by  doing  less  than  25  percent  of  their 
total  fluid  business  in  the  area,  such 
dealers  are  not  placed  in  the  usual  cir¬ 
cumstances  of  the  regulated  dealer  who 
finds  himself  in  competition  with  un¬ 
regulated  milk  in  his  normal  market. 
New  Jersey  has  a  State  milk  control  law 
and  since  1951  prices  established  by  the 
New  Jersey  Office  of  Milk  Industry  have 
been  higher  than  prices  established 
under  Federal  marketing  Order  No.  61. 
Under  such  circumstances  the  obligation 
of  paying  minimum  Federal  order  prices 
will  not  adversely  dffect  a  New  Jersey 
handler’s  operations  in  his  local  distri¬ 
bution.  At  the  same  time  it  will  give 
assurance  to  present  Order  61  handlers 
and  to  local  Pennsylvania  dealers  oper¬ 
ating  in  the  area  under  consideration 
that  such  New  Jersey  dealers  cannot 
operate  under  a  pricing  advantage 
gained  through  uncontrolled  interstate 
movements  of  milk. 

The  situation  in  the  presently  unregu¬ 
lated  portion  of  Philadelphia  County  and 
the  southern  part  of  Bucks  County 
herein  recommended  for  inclusion  in  the 
marketing  area  is  significantly  different 
from  that  in  the  balance  of  the  Chester- 
Montgomery-Bucks  County  area  which 
producers  and  handlers  proposed  and 
supported  for  inclusion.  While  the  rec¬ 
ord  does  not  permit  a  precise  determina¬ 
tion  of  what  dealers  serve  each  of  the 
various  townships  and  boroughs  in  this 
area  it  is  clear  that  the  inclusion  of  any 
part  thereof  would  bring  under  regula¬ 


tion  a  number  of  local  Pennsylvania 
dealers  doing  the  greater  volume  of  their 
business  over  a  much  wider  unregulated 
area.  The  record  also  substantiates  the 
fact  that  presently  regulated  handlers 
do  a  substantial  business  beyond  the 
limits  of  the  supported  proposal. 

The  dynamic  urbanization  of  the 
Philadelphia  suburbs  is  not  restricted  to 
the  Philadelphia-S  o  u  t  h  e  r  n  Bucks 
County  area  herein  proposed  for  inclu¬ 
sion  nor  to  the  remaining  area  which 
proponents  supported  at  the  hearing. 
Both  producers  and  handlers  placed  con¬ 
siderable  emphasis  on  population  density 
in  the  delineation  of  marketing  area. 
While  density  of  population  is  an  impor¬ 
tant  factor  in  the  organization  of  distri¬ 
bution  routes,  an  arbitrary  density 
standard  cannot  appropriately  provide 
the  standard  for  area  delineation.  It  is 
apparent  that  neither  the  present  mar¬ 
keting  area,  nor  the  area  as  herein  rec¬ 
ommended  embraces  the  normal  area  of 
distribution  of  regulated  handlers.  Not 
only  do  Order  61  handlers  located  in 
Philadelphia  do  a  substantial  business 
outside  the  area  supported  at  the  hear¬ 
ing,  but  other  Order  61  handlers  have 
their  receiving  and  bottling  plants 
actually  located  in  this  outside  area  and 
it  is  apparent  that  they  do  a  very  sub¬ 
stantial  part  of  their  fluid  business  in 
the  surrounding  local  area.  The  record 
does  not  reveal  why  both  producers  and 
handlers  withdrew  support  of  their 
original  proposals. 

Ideally,  the  established  marketing 
area  boundaries  should  encompass  that 
area  in  which  handlers  who  would  be 
regulated  do  the  preponderance  of  their 
business  and  should  leave  a  minimum  of 
competition  with  unregulated  handlers 
outside  the  area.  The  record  is  clear, 
that  much  of  the  data  and  argument 
presented  by  producers  and  handlers  in 
support  of  their  modified  proposals  is 
equally  applicable  with  reference  to  the 
area  originally  proposed  and  then  aban¬ 
doned  at  the  hearing.  Any  further  ex¬ 
tension  of  the  marketing  area  on  the 
basis  of  the  facts  contained  in  this  rec¬ 
ord  would  necessarily  encompass  a  sub¬ 
stantially  larger  area  than  was  sup¬ 
ported  by  proponents.  However,  all  of 
the  information  necessary  for  a  precise 
delineation  of  boundaries  to  provide  fur¬ 
ther  extension  of  area  is  not  set  forth 
in  the  record. 

2.  Revision  of  the  producer  milk  plant 
definition.  The  producer  milk  plant  def¬ 
inition  should  be  revised  by  deleting  the 
listing  of  plants  which  in  the  past  has 
provided  the  basis  for  regulation  of  the 
specified  plants  irrespective  of  their  ac¬ 
tual  performance  in  supplying  milk  to 
the  market.  The  criteria  for  determin¬ 
ing  whether  a  plant  shall  or  shall  not 
be  regulated  should  be  its  current  per¬ 
formance  in  supplying  Class  I  milk  to 
the  market.  It  is  not  intended  that 
through  Federal  regulation  any  group 
of  producers  shall  be  guaranteed  a  mar¬ 
ket  for  their  milk.  The  order  is  in¬ 
tended  to  fix  minimum  prices  which 
handlers  must  pay  for  milk  in  accord¬ 
ance  with  its  actual  use  classification. 
So  far  as  this  order  is  concerned  the 
handler,  however,  is  free  to  choose  his 
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source  of  supply  without  restraint  of 
any  kind. 

It  has  been  concluded  in  a  later  part 
of  this  decision  that  the  individual  han¬ 
dler  type  of  pooling  presently  used  in 
distributing  returns  to  producers  should 
not  be  changed  at  this  time.  If  substan¬ 
tial  performance  standards  are  estab¬ 
lished  under  an  individual  handler  pool 
a  handler  may  elect  to  get  a  part  or  all 
of  his  supply  from  plants  not  meeting 
the  qualifying  standards  and  by  so  do¬ 
ing,  to  evade  effective  regulation.  While 
it  cannot  be  concluded  that  a  procedure 
for  protecting  the  integrity  of  regula¬ 
tion  through  some  appropriate  system 
of  compensatory  payment  is  not  prac¬ 
tical  under  an  individual  handler  type 
pooling,  the  record  of  this  hearing  does 
not  provide  the  basis  for  such  a  provi¬ 
sion.  Consequently,  except  during  the 
short  months  of  production,  it  is  neces¬ 
sary  that  the  operator  of  any  plant 
which  supplies  milk  to  the  market,  any 
part  of  which  is  allocated  to  Class  I,  be 
fully  regulated  under  the  terms  of  the 
order  and  that  all  of  the  milk  received  at 
such  plants  from  dairy  farmers  be  con¬ 
sidered  producer  milk  fully  subject  to 
the  pricing  provisions  of  the  order. 

During  the  months  of  October  through 
January,  under  the  present  terms  of  the 
order,  a  plant  which  makes  shipments 
on  less  than  11  days  during  the  month (s) 
to  a  pasteurizing  or  bottling  plant  or  to 
a  plant (s)  supplying  such  plant,  any 
part  of  which  is  allocated  to  Class  I 
milk  does  not  qualify  as  a  producer 
milk  plant.  It  was  pointed  out  at  the 
hearing  that  the  Philadelphia  market 
has  an  adequate  supply  of  producer  milk 
throughout  the  year  and  that  such  a 
provision  is  no  longer  necessary.  In  rec¬ 
ognition  of  this  fact  it  was  proposed 
that  this  exemption  be  either  entirely 
removed  or  at  least  be  further  limited 
to  plants  supplying  milk  in  an  amount 
less  than  one  hundred  thousand  pounds 
during  the  month. 

With  supply  plants  fully  regulated  dur¬ 
ing  the  balance  of  the  year  there  is  little, 
likelihood  that  a  handler  would  give  up 
his  regular  supply  during  the  short 
months  of  production  in  order  to  gain 
a  possible  short  term  advantage  by  the 
use  of  unpriced  milk  during  such  months 
when  milk  is  generally  in  demand  and 
prices  are  highest.  While  the  record 
indicates  that  there  is  an  adequate  sup¬ 
ply  of  regular  producer  milk  through¬ 
out  the  year  in  the  Philadelphia  market, 
it  must  be  recognized  that  under  chang¬ 
ing  circumstances  it  is  possible  that  dur¬ 
ing  the  shortest  months  of  production 
handlers  may  find  it  necessary  to  import 
supplemental  supplies  to  meet  fluid 
needs.  Unless  shipping  privileges  during 
this  period  are  left  rather  liberal,  han¬ 
dlers  may  have  difficulty  in  securing  such 
supplemental  supplies  when  necessary 
since  plant  operators  may  be  reluctant 
to  place  their  entire  operations  under 
full  regulation  on  the  basis  of  limited 
shipments  to  the  market.  Notwithstand¬ 
ing,  producers  should  have  assurance 
that  their  milk,  which  is  the  reg¬ 
ular  source  of  supply  for  the*  market, 
will  not  be  displaced  by  unpriced  milk 
in  Class  I  uses.  Proposed  changes  in  the 
allocation  procedure  will  tend  to  imple¬ 


ment  this  position.  Under  the  circum¬ 
stances,  it  is  unnecessary  at  this  time 
to  place  further  limitations  on  milk 
from  other  than  fully  regulated  plants. 

The  handler,  however,  should  not  be 
permitted  to  change  his  regular  source 
of  supply  from  its  regulated  to  an  un¬ 
regulated  status  merely  by  application 
of  the  11 -day  shipping  provision.  Ac¬ 
cordingly,  it  is  provided  that  during  any 
of  the  months  of  October  through  Jan¬ 
uary  a  plant  which  supplies  milk,  any 
part  of  which  is  allocated  to  Class  I,  and 
which  plant  was  a  producer  milk  plant 
in  at  least  four  of  the  eight  preceding 
months  of  February  through  September 
shall  be  a  producer  milk  plant  in  such 
month  even  though  such  shipments  were 
made  on  less  than  eleven  days. 

In  the  situation  of  a  distributing  plant 
(producer  milk  plant)  which  receives 
milk  directly  from  producers,  as  well  as 
from  independent  supply  plants,  avail¬ 
able  Class  I  utilization  at  the  distribut¬ 
ing  plant  should  first  be  assigned  to  the 
direct  receipts  from  producers,  then  to 
receipts  from  other  producer  milk  plants 
and  finally  to  receipts  from  independent 
supply  plants.  Such  assignment  as  be¬ 
tween  several  independent  supply  plants 
should  be  made  pro  rata  according  to 
the  proportional  volume  of  receipts  from 
each  such  plant.  This  same  procedure 
should  also  be  applicable  in  the  case  of 
distributing  plants  which  receive  no 
milk  from  producers  but  which  look  to 
other  plants  as  a  source  of  supply. 

In  the  case  of  a  multiple  plant  han¬ 
dler  with  both  a  pasteurizing  and  bot¬ 
tling  plant  and  receiving  plants,  the 
handler  should  be  permitted  for  pooling 
purposes  to  qualify  his  system  of  supply 
plants  as  a  unit  irrespective  of  whether 
the  milk  actually  moves  to  the  market 
as  Class  I  milk.  A  multiple  plant  han¬ 
dler  has  a  considerable  degree  of  flexi¬ 
bility  in  the  operation  of  a  system  of 
plants  and  under  usual  circumstances 
would  be  in  a  position  to  qualify  all  of 
his  plants  even  though  individual  plant 
performance  standards  were  established. 
The  operator  of  such  a  system  should  be 
required  to  advise  the  market  adminis¬ 
trator  in  writing  what  plants  are  to  be 
included  in  the  unit. 

The  Deputy  Administrator  in  his  rec¬ 
ommended  decision  proposed  that  the 
notice  of  system  designation  be  sub¬ 
mitted  to  the  market  administrator  on 
or  before  the  first  day  of  the  month  to 
which  such  notice  applied.  Exception 
was  filed  to  this  conclusion  on  the 
grounds  that  such  limited  notice  would 
not  provide  reasonable  notice  to  dairy 
farmers  of  their  possible  change  in  status 
as  producers  under  the  order.  It  was 
suggested  that  15  days  notice  be  required 
and  that  three  consecutive  months  of 
nonshipment  be  required  as  a  condition 
of  removing  a  plant  from  a  system  desig¬ 
nation.  It  is  concluded  that  the  15-day 
notice  will  tend  to  promote  greater  mar¬ 
ket  stability  and  should  be  adopted.  The 
market  administrator  should  also  be  re¬ 
quired  to  publicly  announce  designa¬ 
tions,  or  changes  therein,  promptly  after 
receipt  of  notice  thereof.  The  request 
for  a  requirement  of  three  consecutive 
months  of  nonshipment  as  a  condition 
of  change  in  plant  designation  is  over¬ 


ruled.  Such  a  provision  could  have  no 
purpose  except  to  hold  milk  on  the  mar¬ 
ket  which  was  not  needed  for  fluid  uses 
and  would  tend  to  place  unreasonable 
limitations  on  the  multiple  plant  handler 
in  his  ability  to  change  a  plant’s  status 
as  a  producer  milk  plant. 

While  a  multiple  plant  handler  should 
be  permitted  to  qualify  his  system  as  a 
unit,  producers  shipping  to  such  han¬ 
dlers  should  not  be  required  to  bear  the 
cost  of  transporting  to  the  market  milk 
for  Class  II  use  nor  should  they  bear  the 
cost  of  transporting  milk  from  distant 
points  when  milk  is  available  from  such 
handlers’  nearby  producer  milk  plants. 
In  order  to  implement  this  principle  it 
is  provided  that  for  purposes  of  comput¬ 
ing  transportation  allowances  in  the 
case  of  a  multiple  plant  handler,  the 
total  system  Class  I  utilization  shall  first 
be  allocated  to  direct  producer  receipts 
at  the  Philadelphia  pasteurizing  and 
bottling  plant (s)  and  then  in  sequence 
to  producer  receipts  at  other  plants 
qualified  on  the  basis  of  the  system  in 
accordance  to  their  nearness  to  Phila¬ 
delphia. 

Certain  producers  and  handlers  ex¬ 
cepted  to  this  procedure  on  the  grounds 
that  the  recommended  decision  failed  to 
recognize  that  Grade  A  milk  supplies 
have  been  developed  at  selected  plants 
and  that  in  several  instances  such  plants 
of  system  handlers  are  among  their  most 
distant  plants.  It  is  apparent  that  un¬ 
der  the  existing  market  structure  han¬ 
dlers  must  use  their  existing  Grade  A 
milk,  wherever  located,  to  supply  their 
Class  I  needs  for  Grade  A  milk.  Under 
the  circumstances  it  is  concluded  that 
for  purposes  of  computing  location  dif¬ 
ferentials,  Class  I  disposition  of  milk 
under  a  Grade  A  label  should  be  assigned 
to  receipts  of  Grade  A  milk  at  plants,  in 
sequence,  in  accordance  to  their  nearness 
to  Philadelphia.  After  this  assignment 
of  Class  I  milk  labeled  as  Grade  A,  the 
remaining  Class  I  disposition  should  be 
assigned  under  the  sequence  hereinbefore 
provided  without  distinction  as  between 
Grade  A  and  standard  milk. 

The  procedure  of  assignment  herein 
proposed  for  determination  of  location 
allowances  will  provide  maximum  free¬ 
dom  to  the  handler  in  the  operation  of 
his  system  plants  while  at  the  same  time 
providing  producers  assurance  that  they 
will  not  be  burdened  with  unnecessary 
transportation  costs  for  the  convenience 
of  the  handler. 

3.  Revision  of  the  Class  I  pricing 
formula,  the  level  of  the  Class  I  price 
and  the  deletion  of  the  supply-demand 
adjuster.  No  change  should  be  made  in 
the  Class  I  pricing  formula  or  in  the 
level  of  Class  I  price  on  the  basis  of  this 
record.  The  Class  I  price  under  the 
order  is  presently  determined  on  the 
basis  of  an  economic  type  formula  re¬ 
flecting  the  movements  in  the  U.  S. 
wholesale  price  index,  prices  paid  Penn¬ 
sylvania  farmers  for  feed,  prices  re¬ 
ceived  by  Pennsylvania  farmers  for  farm 
products  except  dairy,  the  midwestern 
condensery  pay  price  and  Class  I  sales 
by  regulated  handlers.  The  formula 
contains  a  supply-demand  adjustment 
factor  which  under  specified  conditions 
may  raise  or  lower  the  price  40  cents 
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per  hundredweight.  Producer  propo¬ 
nents  at  the  hearing  proposed  that  (1) 
the  formula  be  revised  to  include  a  farm 
labor  index,  (2)  the  annual  Class  I  level 
be  raised,  and  (3)  the  supply-demand 
adjustment  factor  be  eliminated. 

Producer  witnesses  on  the  issue  of 
Class  I  price  strongly  supported  the  in¬ 
clusion  of  a  farm  labor  factor  in  the 
pricing  formula.  They  contended  that 
wages  for  farm  labor  in  the  Philadelphia 
milkshed  are  strongly  influenced  by  the 
fact  that  much  of  the  area  is  highly  in¬ 
dustrialized  and  that  farm  labor  has 
considerable  alternative  employment  op¬ 
portunity.  As  a  result  farm  wage  rates 
have  advanced  very  sharply  over  an  ex¬ 
tended  period  of  time  and  the  pricing 
formula  has  failed  to  fully  reflect  these 
increased  costs. 

There  can  be  no  question  but  that 
farm  wage  rates  have  very  substantially 
increased  since  1951  when  the  present 
pricing  formula  was  first  adopted  under 
the  order.  It  is  also  quite  evident  that 
the  rate  of  increase  in  farm  wages  has 
been  much  greater  than  the  rate  of  in¬ 
creases  in  the  other  factors  which  are  in¬ 
cluded  in  the  pricing  formula.  In  this 
connection,  however,  it  must  be  recog¬ 
nized  that  very  substantial  strides  have 
been  made  in  the  efficiency  of  labor  dur¬ 
ing  this  same  period.  Any  factor  in¬ 
tended  to  reflect  labor  costs  necessarily 
must  take  cognizance  not  only  of  the  in¬ 
crease  in  the  labor  wage  rates  per  se,  but 
also  of  the  increase  in  efficiency  of  labor. 
The  index  of  labor  wage  rates  proposed 
for  inclusion  in  the  formula  fails  to  pro¬ 
vide  any  weighting  for  changes  in 
efficiency. 

Producer  witnesses  at  the  hearing  pro¬ 
posed  that  the  Class  I  price  be  increased 
5  cents  per  hundredweight  to  a  level 
equal  to  the  then  effective  Pennsylvania 
Milk  Control  Commission  price  and  that 
an  additional  7-cent  increase  per  hun¬ 
dredweight  be  granted  to  offset  currently 
higher  transportation  costs  of  milk.  In 
their  briefs  filed  subsequent  to  the  hear¬ 
ing  producer  proponents  for  a  Class  I 
price  increase  argued  that  a  minimum 
increase  of  20  cents  per  hundredweight 
was  in  order. 

Obviously,  producers’  primary  interest 
in  a  labor  factor  in  the  pricing  formula 
was  the  expectation  that  the  inclusion 
of  this  factor  would  prospectively 
strengthen  the  Class  I  price.  Evidence 
offered  at  the  hearing  indicated  that  the 
index  of  combined  farm  wage  rates  for 
Pennsylvania,  using  the  period  of  1936- 
1940  as  a  base,  stood  at  356.6  in  July  1956. 
At  this  time  the  composite  formula  index 
for  all  items  presently  in  the  formula  was 
approximately  200.  Official  notice  is 
taken  of  the  fact  that  the  proposed  index 
of  combined  farm  wage  rates  increased 
from  356.6  for  July  1956  to  372.6  in  April 
1957.  While  producer  proponents  at  the 
hearing  contended  that  the  proposal  for 
the  inclusion  of  the  labor  factor  in  the 
pricing  formula  in  combination  with 
other  proposed  formula  adjustments 
would  not  have  significantly  changed  the 
Class  I  price  it  is  apparent  at  this  time 
that  the  results  of  the  proposed  changes 
w  ould  currently  be  a  20 -cent  higher  Class 
I  price. 

The  basic  change  in  the  Class  I 
formula  proposed  at  the  hearing,  in  ad¬ 


dition  to  the  Inclusion  of  a  wage  index. 
Included  bringing  up  to  date  seasonal 
variation  used  to  adjust  farm  prices 
other  than  milk,  the  midwest  condensery 
pay  price  and  Class  I  sales. 

In  any  consideration  of  the  level  of 
Class  I  price  it  must  be  recognized  that 
the  prices  which  resulted  from  the  pres¬ 
ent  formula  and  which  were  the  effective 
prices  in  the  market  until  January  1, 
1957  provided  at  least  an  adequate 
supply  of  milk  for  the  fluid  market. 
This  is  one  of  the  statutory  standards 
provided  in  the  act  which  must  be 
weighed  in  any  consideration  of  pricing 
level.  Under  the  supply-demand  situa¬ 
tion  which  has  existed  in  the  Philadel¬ 
phia  market  it  is  not  possible  to  consider 
an  increase  in  the  Class  I  price  level  at 
this  time.  Any  change  in  the  pricing 
formula  to  include  an  index  of  farm 
wages  or  revise  the  seasonality  of  factors 
necessarily  would  have  to  be  accom¬ 
plished  by  an  adjustment  in  the  basic 
price  level  which  would  assure  that  the 
prospective  price  in  future  months  would 
be  no  higher  than  for  that  resulting  from 
the  present  formula.  Since  this  pricing 
formula  has  been  providing  prices  which 
meet  the  standards  of  the  act,  it  is  not 
clear  what  would  be  accomplished  by 
piecemeal  adjustments  of  the  formula  at 
this  time.  Under  the  circumstances  it 
is  concluded  that  there  is  no  need  on 
the  basis  of  this  record  to  make  any 
changes  in  the  pricing  formula. 

Producers  also  proposed  the  deletion  of 
the  supply-demand  adjuster  from  the 
pricing  formula  on  the  premise  that  such 
a  factor  in  their  judgment  was  unnec¬ 
essary  in  the  Philadelphia  order. 

The  supply-demand  adjustment  fea¬ 
ture  in  the  Class  I  pricing  formula  is 
intended  to  adjust  the  price  either  up¬ 
ward  or  downward  as  the  case  may  be, 
whenever  supply  during  the  12-month 
period  ending  with  the  second  preceding 
month  is  less  than  115  percent  or  more 
than  137  percent  of  Class  I  sales,  re¬ 
spectively.  The  adjuster  is  not  intended 
to  eliminate  the  hearing  process  but  does 
provide  assurance  that  whenever  the 
supply-demand  balance  in  the  market  is 
significantly  out  of  adjustment  a  limited 
Class  I  price  change  will  be  provided. 
Under  the  present  provisions  of  the 
order  the  possible  range  of  adjustment 
is  80  cents  with  a  change  of  40  cents  up 
or  down  from  normal.  Handlers,  while 
opposing  the  deletion  of  the  adjuster, 
suggested  that  the  range  of  adjustment 
be  limited  to  40  cents  with  a  change  from 
normal  of  20  cents. 

The  supply-demand  adjuster  in  the 
Philadelphia  market  is  not  particularly 
variable  and  producers  and  handlers 
will  have  ample  forewarning  of  prospec¬ 
tive  price  changes  as  a  result  of  its 
action.  Since  the  adjuster  has  never 
changed  the  Class  I  price  it  is  not  possible 
to  conclude  that  the  40 -cent  movement 
presently  provided  is  inappropriate. 

The  changes  hereinafter  proposed  in 
the  application  of  location  differentials 
and  the  sequence  of  assignment  will  tend 
to  increase  handlers’  overall  costs  for 
milk.  However,  the  impact  will  vary  as 
between  handlers  and  it  is  not  possible 
to  specifically  ascertain  the  overall  ef¬ 
fect  either  on  the  market  as  a  whole  or 
on  individual  handlers.  In  general,  it 


is  anticipated  that  the  overall  returns  for 
the  market  as  a  whole  will  be  enhanced 
slightly  in  excess  of  three  cents  per 
hundredweight  by  virtue  of  the  change  in 
location  differentials.  In  addition,  the 
recommended  sequence  of  assignment  of 
receipts  to  Class  I  will  further  affect  costs 
and  hence  returns  to  producers.  While 
the  overall  effect  will  tend  to  increase 
handlers’  costs,  the  increase  is  not  of 
such  magnitude  as  to  necessitate  a  re¬ 
vision  in  the  basic  price  level. 

In  response  to  a  petition  by  Inter-State 
Milk  Producers’  Cooperative  Inc.,  in 
which  they  alleged  that  extended 
drought  conditions  had  substantially  re¬ 
duced  the  supply  of  milk  for  the  market, 
the  Department  again  reviewed  the  Class 
I  price  level  at  a  public  hearing  held  in 
Philadelphia  on  September  9-10,  1957, 
pursuant  to  a  notice  issued  on  August  30, 
1957  (22  F.  R.  7106;  F.  R.  Doc.  57-7281). 

Proponents  at  the  hearing  pointed  out 
that  since  January  1957  the  price  in  the 
Philadelphia  market  under  the  Pennsyl¬ 
vania  Milk  Control  Commission  has  been 
approximately  51  cents  above  the  Federal 
order  price  and  that  the  prices  in  sur¬ 
rounding  unregulated  and  State  regu¬ 
lated  markets  are  above  the  Order  61 
price.  In  addition,  they  pointed  out  that 
the  Class  I  price  and  the  blended  price  in 
the  New  York  market  under  Order  27  has 
increased  in  recent  months  with  the  re¬ 
sult  that  the  blended  price  advantage 
which  Philadelphia  producers  have 
maintained  over  Order  27  producers  has 
diminished.  It  was  contended  that  the 
Commission  prices  have  not  brought 
forth  an  excessive  supply  of  milk  and 
that  milk  production,  which  in  the  first 
half  of  1957  was  running  well  above  the 
similar  period  for  1956,  has  declined 
sharply  to  the  point  where  production  in 
the  last  part  of  August  actually  ran  below 
the  level  for  the  corresponding  period  of 
1956. 

While  Class  I  prices  paid  to  producers 
in  the  Philadelphia  market  have  been 
above  Order  61  prices  as  a  result  of  the 
51 -cent  higher  Class  I  price  established 
under  the  Pennsylvania  State  Milk  Con¬ 
trol  Commission  orders,  it  may  not  be 
concluded  that  prices  under  Order  61 
have  been  inappropriate  and  would  not 
have  brought  forth  an  adequate  supply 
of  milk  for  the  market.  Production  in 
the  month  of  May  1957  was  abnormally 
heavy.  Even  under  drought  conditions 
production  during  June  and  July  was 
well  above  production  during  the  same 
period  of  last  year.  Any  comparison  of 
August  production  statistics  for  1956  and 
1957  must  give  recognition  to  the  con- 
traseasonal  upward  movement  of  pro¬ 
duction  from  July  to  August  1956. 
While  August  production  figures,  ad¬ 
justed  to  exclude  the  receipts  of  a  new 
handler  in  the  market,  indicate  a  some¬ 
what  greater  than  average  decline  from 
June  and  July  there  is  no  reason  to 
conclude  this  is  other  than  a  temporary 
aberration  resulting  from  the  extreme 
drought  conditions  during  the  summer 
months.  Even  in  August  the  level  of 
supply  was  more  than  adequate  to  sup¬ 
ply  the  Class  I  needs  of  the  market. 
There  is  no  indication  at  this  time  that 
current  and  prospective  price  alignment 
as  between  Philadelphia  and  other  mar¬ 
kets  is  such  as  to  jeopardize  the  milk 
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supply  for  the  Philadelphia  market. 
Accordingly,  it  is  concluded  that  no  ac¬ 
tion  to  increase  the  Class  I  price  can 
be  taken  on  the  basis  of  that  record. 

Under  usual  circumstances  the  indus¬ 
try  would  be  given  opportunity  to  file 
written  exceptions  to  a  decision  of  this 
nature  in  which  no  action  is  recom¬ 
mended.  However,  since  no  significant 
change  in  the  relation  of  market  supply 
and  demand  was  revealed  and  the  pre¬ 
vious  decision  (to  take  no  action  in  rais¬ 
ing  the  level  of  Class  I  price)  is  being 
re-affirmed,  no  useful  purpose  could  be 
served  by  again  issuing  a  recommended 
decision  on  this  issue. 

4.  The  level  of  Class  II  price.  No 
change  should  be  made  in  the  price  reg¬ 
ularly  applicable  to  Class  II  milk  and  no 
provision  should  be  made  for  a  sub-Class 
II  classification  and  pricing  during  the 
months  of  March,  April,  May,  and  June. 

Under  the  present  terms  of  the  order 
all  milk  other  than  that  disposed  of  in 
Class  I  uses  is  priced  at  the  same  level 
and  on  the  basis  of  Philadelphia  cream 
or  New  York  92-score  butter  price  and 
roller  nonfat  dry  milk  solids  prices.  The 
Milk  Distributors  Association  proposed  to 
increase  make  allowances  during  each 
March,  April,  May  and  June  for  Class  II 
milk  and  to  provide  a  permanent  classifi¬ 
cation  and  lower  pricing  for  milk  used  in 
specified  manufactured  products  during 
these  months. 

In  support  of  their  proposal  propo¬ 
nents  said  that  manufacturing  plant 
costs  have  increased  despite  increasing 
volumes  of  Class  II  milk  in  the  Philadel¬ 
phia  market.  They  contended  that  the 
classification  applicable  to  nonfluid 
products  under  the  order  is  too  broad 
and  that  the  pricing  formula  for  Class  II 
milk  is  deficient  in  that  it  provides  in¬ 
adequate  make  allowances,  especially 
during  the  flush  production  months. 
They  alleged  that  they  are  forced  to  op¬ 
erate  at  a  competitive  disadvantage  with 
New  York  Order  27  Class  III  milk  and 
unregulated  milk  with  which  they  com¬ 
pete  since  the  New  York  order  provides 
for  a  butter-cheese  adjustment  on  all 
milk  used  for  butter  and  cheese  and  the 
Pennsylvania  Milk  Control  Commission 
orders  provide,  in  addition  to  a  regular 
Class  II  classification,  a  Class  III  clas¬ 
sification  for  milk  manufactured  into 
specified  uses  and  a  procedure  for  emer¬ 
gency  relief  w-hich  may  be  granted  to 
dealers  regulated  under  Pennsylvania 
Milk  Control  orders  through  so-called 
“B-I”  orders  during  surplus  production 
months.  Inter-State  Milk  Producers’ 
Cooperative  supported  the  proposal  for  a 
sub-Class  II  classification  and  pricing 
during  March,  April,  May  and  June  and 
suggested  that  a  permanent  subclassifi¬ 
cation  and  pricing  similar  to  that  which 
was  provided  for  under  the  Philadelphia 
order  during  the  past  several  years  (prior 
to  1956)  would  allay  the  need  for  in¬ 
creased  make  allowances  for  manufac¬ 
tured  Class  II  products.  On  the  other 
hand,  Southern  York  County  Dairymen’s 
Association  opposed  any  decrease  in  the 
Class  II  price  and  proposed  that  the  pric¬ 
ing  formula  be  revised  to  provide  an 
increase  in  such  price  to  compensate  for 
increased  milk  production  costs. 

The  appropriate  price  level  for  milk 
in  excess  of  the  Class  I  needs  of  the  fluid 


market  is  that  which  will  move  such 
milk  in  an  orderly  manner  into  dairy 
products  for  which  outlets  are  available 
in  the  local  market  and  at  the  same  time 
return  to  producers  the  highest  practical 
prices  for  such  milk. 

The  regular  Class  II  price  under  the 
Philadelphia  order  is  directly  related  to 
open  market  cream,  butter  and  nonfat 
dry  milk  values  and  as  such  should 
reflect  the  value  of  milk  disposed  of  in 
such  uses.  A  considerable  quantity  of 
producer  milk  is  disposed  of  as  fluid 
cream  in  all  months  of  the  year.  Since, 
at  the  same  time,  substantial  quantities 
of  outside  cream  regularly  find  a  market 
locally  throughout  the  year  it  is  apparent 
that  a  ready  market  for  tutterfat  in  pro¬ 
ducer  milk  is  available  at  all  times. 

The  Class  II  pricing  under  the  order 
has  accommodated  the  disposal  of  pro¬ 
ducer  milk  in  excess  of  Class  I  needs 
during  all  months  of  each  year  except 
those  in  which  a  special  sub-Class  II 
price  has  been  in  effect.  No  subclassifi¬ 
cation  was  provided  for  the  flush  months 
of  1956  and  the  record  shows  that  all  sur¬ 
plus  milk  in  the  market  was  readily 
moved  to  manufacturing  facilities.  The 
record  provides  no  basis  for  concluding 
that  milk  cannot  be  disposed  of  through¬ 
out  the  year,  including  the  months  of 
March,  April,  May  and  June,  under  the 
present  pricing  since  both  the  Class  II 
price  and  the  Class  II  butterfat  differ¬ 
ential  reflect  current  market  values  for 
milk  and  butterfat  during  all  months  of 
the  year. 

The  bulk  of  the  Class  II  disposition 
other  than  in  fluid  cream,  soft  cheese, 
condensed  milk,  condensed  skim  milk 
and  ice  cream  for  which  no  special  pric¬ 
ing  has  been  provided  in  the  past,  is  in 
nonfat  dry  milk,  soup,  candy  and  bakery 
products.  The  New  York  Class  III  price, 
which  has  been  comparable  to  the  Phila¬ 
delphia  Class  II  price,  has  regularly  ac¬ 
commodated  marketing  of  New  York 
producer  milk  in  these  products.  A  sub¬ 
stantial  portion  of  the  skim  milk  in  pro¬ 
ducer  milk  in  excess  of  Class  I  needs  is 
regularly  disposed  of  in  the  manufacture 
of  nonfat  dry  milk  throughout  the  year 
and  with  the  exception  of  the  months 
when  a  sub-Class  II  has  been  effective 
this  milk  has  been  handled  at  the  regular 
Class  II  price.  In  both  1954  and  1955 
roughly  75  percent  of  all  milk  subject 
to  special  subclass  price  was  disposed 
of  in  nonfat  dry  milk  solids.  As  indi¬ 
cated  in  the  Assistant  Secretary’s  de¬ 
cision  of  May  7,  1956  in  denying  a  sub- 
Class  n  pricing  for  1956,  there  is  no 
apparent  reason  why  such  milk  should 
not  return  to  producers  a  price  which 
reflects  the  adjacent  New  York  open 
market  nonfat  solids  price. 

The  utilization  of  producer  milk  in 
nonfat  dry  milk  solids,  cream,  ice  cream, 
evaporated  and  condensed  milk  should 
afford  ample  outlets  for  all  excess  pro¬ 
ducer  milk.  If  there  is  a  demand  for 
producer  milk  in  butter,  cheese,  candy, 
soup  or  bakery  products  the  price  for 
milk  in  these  products  should  not  be 
lower  than  that  established  for  other 
manufacturing  uses  which  provide  ade¬ 
quate  outlets  for  all  producer  milk  in 
excess  of  fluid  needs. 

Milk  production  under  normal  condi¬ 
tions  varies  from  season  to  season  with 


the  greatest  production  occurring  in  the 
spring  months  as  cows  are  turned  onto 
pastures.  In  developing  his  procurement 
policy,  a  handler  must  make  a  decision  as 
to  whether  to  operate  with  a  full  year- 
round  supply  of  producer  milk  or 
whether  it  is  to  his  advantage  to  look  to 
outside  sources  for  supplemental  supplies 
during  the  short  season  in  order  to  mini¬ 
mize  his  surplus  problems  during  the 
flush.  A  handler  who  uses  nonproducer 
milk  to  supplement  his  producer  supplies 
may  find  that,  when  handling  and  trans¬ 
portation  costs  are  added  to  procurement 
cost,  the  overall  cost  for  such  supple¬ 
mental  supplies  exceeds  the  cost  of  local 
producer  milk.  The  order  grants  no 
compensation  to  such  handler  for  his  ad¬ 
ditional  procurement  costs  in  such  in¬ 
stances.  The  handler  who  operates  with 
a  full  year-round  supply  should  likewise 
expect  to  assume  some  direct  responsi¬ 
bility  and  risk  in  the  dispostion  of  his 
seasonal  surplus.  As  to  which  way  he 
wishes  to  operate  his  plant  is  clearly 
a  choice  of  the  handler. 

5.  Revision  of  the  handler  and  pro¬ 
ducer  butterfat  differentials.  The  basic 
butterfat  test  at  which  milk  is  priced 
to  handlers  and  on  which  the  uniform 
prices  to  producers  are  computed  should 
be  changed  to  3.7  percent.  The  Class  I 
and  Class  II  butterfat  differentials  used 
in  the  computation  of  each  handler’s 
cost  for  milk  utilized  at  tests  above  or 
below  basic  test  and  the  producer  butter¬ 
fat  differential  used  in  computing  the 
payments  for  producer  milk  received 
which  is  above  or  below  basic  test  should 
be  directly  related  to  the  butterfat  com¬ 
ponent  of  the  Class  II  price.  The  Grade 
A  butterfat  premium  should  be  elim¬ 
inated. 

Under  the  present  order  provisions 
prices  are  computed  at  a  basic  test  of  4.0 
percent.  The  Class  I  butterfat  differen¬ 
tial  applicable  for  milk  with  a  butterfat 
content  of  from  3  to  6  percent,  inclusive, 
is  5  cents  and  the  butterfat  differential 
for  Class  I  milk  with  a  butterfat  content 
below  3  percent  or  in  excess  of  6  percent 
and  the  Class  II  butterfat  differential  are 
directly  related  to  the  butterfat  compon¬ 
ent  of  the  Class  II  price.  The  producer 
butterfat  differential  is  5  cents  and  an 
additional  2  cents  is  provided  in  the  way 
of  a  premium  for  Grade  A  milk  received 
with  a  butterfat  content  in  excess  of  3.7 
percent. 

Butterfat  differentials  have  been  an  is¬ 
sue  in  the  Philadelphia  market  over  an 
extended  period  of  time.  A  recommenda¬ 
tion  on  butterfat  differentials  for  the 
Philadelphia  market  prepared  in  May 
1952  by  a  committee  representing  techni¬ 
cians  from  the  University  of  Delaware, 
the  University  of  Maryland,  the  Pennsyl¬ 
vania  State  College  and  Rutgers  Univer¬ 
sity  and  introduced  in  evidence  in  previ¬ 
ous  hearings  was  also  presented  as  an  ex¬ 
hibit  in  this  hearing.  Some  of  the  pro¬ 
posals  by  producer  organizations  in  the 
market  were  based  on  the  findings  and 
recommendations  of  the  committee  re¬ 
port  of  1952. 

While  milk  is  priced  to  handlers  on  a 
per  hundredweight  basis  and  at  the  basic 
test  (herein  recommended  to  be  3.7  per¬ 
cent),  the  handler  may  by  separation  or 
standardization  decrease  or  increase  the 
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butterfat  percentage  in  the  milk  as  actu¬ 
ally  utilized  in  a  class.  Under  the  classi¬ 
fied  pricing  scheme  in  effect  in  this 
market  it  is  intended  that  the  handler ) 
pay  for  the  skim  milk  and  butterfat  com¬ 
ponents  of  producer  milk  in  the  class  in 
which  such  milk  is  actually  utilized.  It 
is  necessary  therefore,  that  butterfat  dif¬ 
ferentials  be  established  to  adjust  the 
Class  I  and  Class  II  prices  of  milk  in 
accordance  with  the  average  test  of  milk 
in  each  class  and  thus  reflect  the  varia¬ 
tions  in  value  due  to  variations  in  butter¬ 
fat  content.  It  is  herein  proposed  that 
such  differentials  shall  be  the  same  for 
both  Class  I  and  Class  II  milk  and  that 
the  same  differential  shall  be  effective 
for  the  entire  range  of  variations  in  test 
in  the  two  classes. 

The  sanitary  regulations  applicable  in 
the  marketing  area  permit  standardiza¬ 
tion  of  milk  for  consumer  use.  Accord¬ 
ingly,  there  is  no  reason  why  each  pound 
of  butterfat  received  in  producer  milk 
and  disposed  of  for  Class  I  use  should  not 
be  equally  priced.  Under  usual  circum¬ 
stances,  milk  disposed  of  for  fluid  uses 
commands  a  higher  price  than  milk  dis¬ 
posed  of  for  manufactured  uses.  This 
principle  is  generally  recognized  in  milk 
pricing  and  reflects  the  greater  cost  of 
producing  quality  milk  for  fluid  uses. 
Under  such  circumstances  it  is  inappro¬ 
priate  to  price  even  a  portion  of  the  but¬ 
terfat  in  Class  I  milk  below  that  fixed 
for  Class  II  milk. 

The  butterfat  differential  herein  pro¬ 
posed  reflects  a  competitive  price  for 
butterfat  and  represents  the  identical 
pricing  for  differential  butterfat  in  Class 
II  and  for  Class  I  milk  testing  below  3 
percent  and  in  an  excess  of  6  percent 
which  has  prevailed  under  the  present 
order.  The  use  of  central  market  cream 
and/or  butter  prices  to  reflect  values  of 
butterfat  in  milk  for  adjusting  for  but¬ 
terfat  variations  is  a  standard  practice 
in  most  fluid  milk  markets. 

Producer  milk  delivered  to  Philadel¬ 
phia  handlers  is  intended  primarily  for 
the  fluid  milk  requirements  of  the  mar¬ 
ket  and  the  butterfat  differential  should 
be  designed  to  encourage  the  production 
of  milk  with  a  butterfat  content  about 
the  same,  or  at  least  as  high,  as  the 
butterfat  content  of  fluid  milk  products 
sold  by  handlers.  Inspected  milk  not 
designated  as  Grade  A  milk  accounts  for 
approximately  75  percent  of  total  Class  I 
sales  of  handlers.  The  average  test  of 
inspected  milk  sales  other  than  Grade  A 
are  slightly  less  than  3.7  percent  butter¬ 
fat.  Over  59  percent  of  the  non-Grade 
A  shippers’  tests  in  1955  were  3.7  percent 
or  below.  While  there  has  been  very 
little  decline  in  average  test  of  producer 
milk  since  1952,  the  record  suggests  that 
this  has  been  due,  at  least  in  part,  to  the 
fact  that  handlers  have  required  pro¬ 
ducers  to  maintain  not  less  than  a  3.5 
percent  test  to  stay  on  the  market. 

The  producer  butterfat  differential 
which  is  used  to  adjust  the  uniform  price 
in  the  event  the  receipts  of  milk  from  a 
producer  contain  more  or  less  than  3.7 
percent  butterfat,  should  approximate 
the  differential  which  handlers  are 
charged  for  differential  fat  in  both  Class 
I  and  Class  II.  Such  differential  reflects 
the  competitive  value  of  butterfat  and 


gives  producers  assurance  that  they  are 
being  paid  for  their  milk  on  the  basis  of 
its  use  value.  The  use  of  a  different  dif¬ 
ferential  would  tend  to  disturb  the  skim 
milk  and  butterfat  values  and  would  not 
equitably  distribute  returns  among 
producers. 

The  producer  butterfat  differential 
should  move  in  one-cent  intervals  and 
should  be  adjusted  to  the  nearest  cent 
for  convenience  to  handlers  in  comput¬ 
ing  amounts  due  to  each  producer  for 
milk  received  and  in  recognition  of  the 
practice  that  producers  have  long  been 
on  a  fixed  differential  and  are  not  ac¬ 
customed  to  constantly  changing  values. 
The  handlers’  butterfat  differential,  how¬ 
ever,  should  be  computed  to  the  nearest 
one-tenth  cent.  This  has  been  a  prac¬ 
tice  of  long  standing  under  the  order 
program  in  the  case  of  Class  II  differen¬ 
tials  and  the  Class  I  differential  appli¬ 
cable  in  the  case  of  milk  with  a  butter¬ 
fat  content  below  3  percent  or  over  6 
percent. 

The  removal  of  the  butterfat  differen- 
tian  premium  of  two  cents  per  point  ap¬ 
plicable  to  Grade  A  milk  testing  in  excess 
of  3.7  percent  butterfat  will  maintain 
handler  costs  for  Grade  A  milk  at  ap¬ 
proximately  the  same  level  which  has 
prevailed  under  the  present  terms  of  the 
order  and  will  assure  handlers  the  same 
costs  for  all  differential  fat. 

Producer  witnesses  at  the  hearing  con¬ 
tended  that  the  removal  of  the  Grade  A 
butterfat  premium  would  tend  to  en¬ 
courage  production  of  milk  with  a  lower 
butterfat  content  while  handlers  would 
continue  to  collect  the  premium  price 
from  consumers  based  in  part  on  the 
high  fat  content  of  the  milk.  They 
further  contended  that  the  act  requires 
the  establishment  of  uniform  prices  to 
handlers  for  all  butterfat  and  requested 
that  the  two-cent  butterfat  premium  be 
made  applicable  to  standard  milk  in  ex¬ 
cess  of  4.0  percent  butterfat  tests.  They 
argued  that  unless  this  is  done  premiums 
now  existing  in  the  market  will  be 
gradually  reduced  and  eventually  elimi¬ 
nated.  Handlers,  on  the  other  hand, 
while  asking  that  no  change  be  made  in 
the  present  differential  or  basis  of  pric¬ 
ing  contended  that  the  butterfat  pre¬ 
mium  was  intended  to  encourage  the 
production  of  high  fat  milk  and  that 
if  the  regular  butterfat  differential  was 
raised  the  intent  of  the  Grade  A  fat 
premium  would  be  accomplished,  and 
accordingly,  there  would  be  no  justifica¬ 
tion  for  continuation  of  such  premium. 

The  record  supports  the  position  that 
high  fat  content  standard  milk  is  a  com¬ 
petitive  product  with  Grade  A  milk. 
Much  of  the  21.3  million  pounds  decline 
in  the  annual  sales  of  Grade  A  milk  which 
has  occurred  since  1951  has  been  offset 
by  increase  sales  in  high  fat  standard 
milk.  The  use  of  central  market  cream 
and/or  butter  prices  to  price  differential 
fat  whether  in  Grade  A  or  standard  milk 
will  tend  to  promote  equity  as  between 
handlers  in  the  cost  of  their  milk.  Such 
values  reflect  a  competitive  price  for 
butterfat  and  represent  the  price  which 
a  handler  must  pay  for  butterfat  of  simi¬ 
lar  quality  purchased  in  the  Philadel¬ 
phia  market  which  is  an  open  cream 
market. 


6.  Elimination  of  nearby  location  dif¬ 
ferential.  The  nearby  location  differen¬ 
tials  should  be  deleted.  Under  the  pres¬ 
ent  order  provisions  plants  located  more 
than  11  miles  from  Philadelphia  City 
Hall  but  not  in  excess  of  16  miles  may 
deduct  7  cents  per  hundredweight  from 
payments  otherwise  due  producers  and 
plants  located  more  than  16  miles  but 
less  than  31  miles  from  such  point  may 
deduct  the  7  cents  plus  2  cents  for  each 
additional  5  miles  in  excess  of  16  miles. 
Producer  proponents  at  the  hearing  sup¬ 
ported  deletion  of  these  differentials. 
These  nearby  differentials  are  applicable 
irrespective  of  use  which  is  made  of  the 
milk  and  were  initially  placed  in  the 
order  when  the  Philadelphia  fluid  mar¬ 
ket  was  essentially  the  concentrated 
population  area  in  and  immediately 
around  the  city.  The  handlers’  milk 
plants  located  beyond  the  11-mile  limit 
but  within  the  31  miles  then  looked  to 
the  same  population  concentration  as  an 
outlet  for  their  milk  as  did  the  handlers 
whose  plants  were  located  in  and  im¬ 
mediately  adjacent  to  the  city  proper. 
Over  the  years  the  population  concentra¬ 
tion  has  extended  over  a  much  wider 
area  embracing  essentially  most  of  the 
area  within  the  31 -mile  limit.  This  area 
is  substantially  the  extended  marketing 
area  originally  proposed  by  both  pro¬ 
ducers  and  handlers  in  the  hearing 
notice.  In  this  area  center  city  handlers 
operate  regular  routes  in  direct  compe¬ 
tition  with  local  Order  61  handlers  who 
under  the  present  pricing  scheme  have 
received  their  milk  from  7  to  13  cents 
cheaper  by  reason  of  the  nearby  differ¬ 
entials.  Center  city  handlers,  however, 
are  confronted  with  the  same  trans¬ 
portation  cost  in  moving  milk  to  cus¬ 
tomers  in  the  suburban  areas  as  subur¬ 
ban  handlers  have  in  moving  packaged 
milk  from  their  plants  to  center  city 
consumers.  The  elimination  of  the 
nearby  location  differentials  will  pro¬ 
mote  equality  in  cost  of  milk  among 
handlers  and  will  provide  to  producers 
assurance  that  their  milk  is  being  priced 
and  paid  for  in  accordance  with  its  ac¬ 
tual  use  value. 

Certain  handlers  excepted  to  the  elimi¬ 
nation  of  the  nearby  differentials.  Such 
exceptions  raised  no  new  arguments 
which  were  not  raised  on  the  record  or 
in  briefs  except  to  point  out  that  nearby 
differentials  are  provided  under  Order  27. 
Such  differentials  under  Order  27  were 
based  on  a  separate  and  independent 
hearing  record  and  cannot  constitute 
justification  for  nearby  differentials  un¬ 
der  Order  61.  The  exceptions  are  there¬ 
fore  overruled  for  reasons  previously 
stated. 

7.  Revision  of  other  location  differen¬ 
tials.  The  handler  Class  I  and  the  pro¬ 
ducer  location  differentials  should  be 
revised  to  more  nearly  reflect  transpor¬ 
tation  cost  in  moving  milk  from  receiving 
stations  to  city  plants  and  the  additional 
handling  costs  involved  at  the  processing 
plant  in  receiving  milk  from  receiving 
stations.  No  change  should  be  made  in 
the  handler  Class  II  location  differential. 
Under  the  present  order  provisions  the 
handler  Class  I  location  differential  re¬ 
flects  a  16-cent  allowance  for  receiving 
stations  plus  a  15-cent  transportation  al- 
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lowance  at  the  31-40  mile  zone  and  an 
additional  one  cent  for  each  additional 
10-mile  zone.  The  Class  II  location  dif¬ 
ferential  reflects  the  cost  of  moving  milk 
in  the  form  of  cream  and  nonfat  dry 
milk  from  the  country  plant  to  city.  The 
producer  location  differential  is  com¬ 
puted  on  a  pro  rata  basis  weighted  by  the 
handler’s  actual  percentage  utilization 
in  Class  I  and  Class  II,  respectively,  and 
the  Class  I  and  Class  II  handler  location 
differential. 

Handlers  contended  that  the  present 
transportation  allowances  in  the  location 
differentials  do  not  reflect  actual  trans¬ 
portation  costs  and  proposed  that  they 
be  adjusted  to  more  accurately  reflect 
such  costs.  Extensive  testimony  was  pre¬ 
sented  by  handler  witnesses  and  by  wit¬ 
nesses  from  the  Pennsylvania  State 
College  relative  to  receiving  and  trans¬ 
portation  costs.  While  there  appears 
little  question  but  that  hauling  costs 
have  increased  over  the  years  and  that 
the  present  allowance  of  one  cent  per  ten 
mile  zone  in  the  Class  I  differential  is 
inadequate,  the  evidence  presented  on 
the  record  raises  a  far  more  fundamental 
question,  i.  e.t  the  propriety  of  the  re¬ 
ceiving  station  allowances  contained  in 
the  present  differentials. 

The  evidence  introduced  in  the  record 
was  intended  to  show  that  receiving 
station  costs,  per  se,  in  the  market 
averaged  24.8  cents  and  23.3  cents,  re¬ 
spectively,  in  1954  and  1955.  Other 
figures  were  introduced  to  substantiate 
receiving  costs  of  tank  milk  at  city  plants 
of  5.7  and  5.5  cents,  respectively,  for 
these  years,  resulting  in  total  receiving 
costs  for  receiving  station  milk  of  30.5 
and  28.8  cents,  respectively.  At  the  same 
time  data  were  presented  for  these  same 
years  showing  direct  receiving  costs  at 
city  plants  of  15.5  and  15.3  cents  respec¬ 
tively,  leaving  a  net  difference  in  favor  of 
city  plant  receiving  of  15.0  and  13.5  cents 
respectively.  While  these  data  proport 
to  represent  actual  cost  data  submitted 
by  individual  handlers  on  their  opera¬ 
tions,  the  record  is  clear  that  no  analysis 
was  made  of  the  original  records  of  the 
handlers  involved  or  of  the  propriety  of 
the  individual  handlers’  allocation  of  cost 
as  between  receiving,  processing,  bot¬ 
tling,  administration,  overhead,  etc.,  for 
purposes  of  computing  their  receiving 
cost  data,  collectively  presented  on  the 
record. 

Evidence  presented  by  a  witness  of  the 
State  Milk  Control  Commission  sub¬ 
stantiates  the  fact  that  receiving  costs 
for  manufacturing  plants  in  the  Phila¬ 
delphia  milkshed  varied  from  5  cents  to 
over  12  cents  per  hundredweight  and 
averaged  9.93  cents  per  hundredweight. 
The  receiving  cost  information  presented 
by  proponent  witnesses  must  be  pre¬ 
sumed  to  reflect  these  figures  since  at 
least  5  of  the  42  country  receiving  plants 
in  1955  carried  on  manufacturing  op¬ 
erations. 

No  reason  appears  why  there  should 
be  a  substantial  difference  in  the  actual 
receiving  costs  as  between  country  re¬ 
ceiving  plants,  manufacturing  plants 
and  city  plants.  If  the  figures  presented 
by  proponents  accurately  reflect  their 
actual  costs,  their  receiving  station  op¬ 
erations  apparently  are  somewhat  ineffi¬ 


cient  and  such  costs  should  not  be 
recognized  in  fixing  location  differentials. 

Location  differentials  recognize  the 
principle  that  milk  similarly  used  and 
located  should  be  similarly  priced.  Milk 
which  originates  nearest  the  market 
should  command  a  higher  price  than 
milk  more  distantly  located  in  order  to 
reflect  the  differences  in  transporting 
it  to  the  marketing  area.  No  advantage 
is  accorded  any  particular  group  of  pro¬ 
ducers  if  the  location  differentials  estab¬ 
lished  realistically  reflect  only  differ¬ 
ences  in  transportation  and  associated 
receiving  and  handling  costs.  Consid¬ 
eration,  of  course,  must  be  given  to  any 
added  and  incidental  costs  which  result 
to  the  handler  in  transferring  milk  from 
the  receiving  station  to  the  city  bottling 
plant  and  in  actual  receipt  at  the  second 
plant. 

The  determination  of  proper  location 
differentials  can  be  made  without  pass¬ 
ing  specific  judgment  as  to  the  receiving 
costs,  per  se.  As  previously  indicated 
there  is  no  reason  why  there  should  be 
substantial  differences  in  the  actual  re¬ 
ceiving  costs  as  between  country  receiv¬ 
ing  plants,  manufacturing  plants  and 
city  plants.  Location  differentials  should 
reflect  the  costs  of  additional  functions 
involved  in  country  assembly  at  receiv¬ 
ing  stations  and  transportation  to  city 
plants  as  compared  to  the  costs  of  re¬ 
ceiving  milk  directly  from  producers  at 
city  plants.  These  additional  costs  in¬ 
clude  only  loading  the  tank  truck  at  the 
country  plant,  transportation  from  the 
country  plant  to  the  city  plant  and  re¬ 
ceiving  the  milk  at  the  city  plant. 

The  record  indicates  that  the  fixed 
cost  of  transportation  associated  with 
the  loading  a  tanker  in  the  Philadelphia 
milkshed  approximates  10  cents  per  hun¬ 
dredweight.  The  record  indicates  that 
the  additional  cost  of  hauling  tank  milk 
in  this  area  under  current  conditions  is 
approximately  1.5  cents  per  hundred¬ 
weight  per  10  miles  transported.  Be¬ 
cause  of  paucity  of  evidence  on  the  fac¬ 
tors  included  in  this  rate,  its  accuracy 
cannot  be  verified.  However,  it  is  the 
best  rate  which  can  be  developed  from 
the  evidence.  Since  there  are  presently 
no  receiving  stations  in  the  Philadelphia 
market  located  less  than  45  miles  dis¬ 
tance  from  the  City  Hall  in  Philadelphia, 
it  is  unnecessary  to  provide  for  location 
differentials  within  this  distance  from 
which  milk  should  normally  move  di¬ 
rectly  from  farm  to  city  plant.  The  ap¬ 
plication  of  the  loading  and  hauling 
rates  indicated  above  would  provide  a 
differential  of  17.5  cents  for  a  plant 
located  45  miles  distance  from  Phila¬ 
delphia.  If  the  5.5  cents  receiving  costs 
which  proponents  indicate  is  their  aver¬ 
age  1955  experience  in  receiving  bulk 
milk  at  city  plants  is  recognized  an  over¬ 
all  location  differential  of  23  cents  would 
be  appropriate  for  a  plant  at  a  45-mile 
location.  This  differential  is.  computed 
as  follows:  (1)  Loading,  $0.10;  (2)  trans¬ 
portation  (5  zones  $0,015  per  zone), 
$0,075;  and  (3)  city  receiving,  $0,055. 

In  the  case  of  plants  located  in  excess 
of  45-mile  distance  from  Philadelphia 
the  differential  should  be  increased  at 
the  rate  of  1.5  cents  for  each  additional 
10-mile  distance  or  fraction  thereof. 


This  will  provide  a  reasonable  location 
allowance  and  is  concluded  to  appro¬ 
priately  reflect  additional  costs  which  a 
handler  incurs  in  receiving  milk  at  the 
country  point  and  transporting  it  to  the 
city. 

The  Class  II  location  differential  in  the 
order  was  initially  intended  to  reflect  the 
cost  of  moving  producer  milk  to  market 
in  the  form  of  cream  and  nonfat  dry 
milk  and  the  necessary  amount  of  fluid 
milk  needed  to  float  the  cream.  The 
record  indicates,  however,  that  much 
of  the  cream  and  nonfat  dry  milk  manu¬ 
factured  at  country  plants  is  now  sold 
f.  o.  b.  manufacturing  plant  at  competi¬ 
tive  prices  reflected  in  the  Class  n  price. 
Under  such  circumstances,  there  is 
serious  question  as  to  the  propriety  of 
providing  any  Class  II  location  differen¬ 
tial.  A  proposal  for  discontinuation  of 
this  differential  was  included  in  the 
hearing  notice  but  was  not  supported  at 
the  hearing.  No  action  in  this  regard 
should  be  taken  on  the  basis  of  the 
record.  However,  it  appears  desirable 
that  further  consideration  of  the  mat¬ 
ter  be  given  in  a  future  hearing.  In 
order  to  conform  with  the  revisions  made 
in  application  of  the  Class  I  differential, 
the  initial  zone  in  which  the  Class  II  dif¬ 
ferential  becomes  applicable  should  be 
changed  to  the  45-70  mile  zone. 

Producers  on  the  Philadelphia  market 
are  producing  milk  for  a  fluid  market. 
The  difference  in  the  use  value  of  pro¬ 
ducer  milk  for  fluid  purposes  received 
at  a  country  plant  as  compared  to  a 
city  plant  is  the  additional  cost  to  the 
handler  in  getting  the  country  plant  milk 
to  his  city  bottling  plant.  Returns  to 
producers  located  near  the  market  should 
reflect  their  location  advantage.  In 
order  to  preserve  equity  as  between  pro¬ 
ducers  in  the  distribution  of  returns  from 
the  sale  of  their  milk,  the  applicable  uni¬ 
form  price  effective  at  the  city  should  be 
reduced  23  cents  in  paying  producers  for 
milk  received  at  plants  located  at  least 
45  miles  from  the  City  Hall  at  Phila¬ 
delphia  plus  1.5  cents  for  each  addi¬ 
tional  10  miles  or  fraction  thereof. 

Certain  handlers  and  producers  ex¬ 
cepted  to  the  revision  of  location  differ¬ 
entials.  Exceptants  contended  that  the 
proposal  for  a  revision  in  such  differen¬ 
tials  contemplated  only  an  increase 
therein;  that  a  lesser  differential  was 
not  noticed  and  was  unsupported  at  the 
hearing,  and  therefore  that  the  recom¬ 
mended  change  was  not  legally  possible. 

A  proposal  to  increase  the  location 
differentials  is  a  proposal  to  consider 
whether  the  present  differentials  are 
functioning  properly  under  the  order. 
The  location  differentials  are  an  in¬ 
tegral  part  of  the  order  in  that  they  are 
inextricably  interrelated  to  the  over-all 
pricing  scheme.  The  differentials  herein 
provided  recognize  only  transportation 
and  added  costs  of  loading  at  the  coun¬ 
try  stations  and  unloading  at  the  city 
plant  which  functions  are  over  and  above 
the  functions  performed  by  handlers  in 
the  case  of  direct  receipts  at  bottling 
plants.  As  previously  stated,  recogni¬ 
tion  is  being  taken  of  the  market  prac¬ 
tice  of  maintaining  Grade  A  and  stand¬ 
ard  milk  supplies.  All  other  exceptions 
to  the  location  differentials  and  their 
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application  are  overruled  for  reasons 
already  stated. 

8.  Provision  for  an  out-of-area  pricing. 
No  provision  for  a  special  out-of-area 
pricing  should  be  included  in  the  order. 
Under  the  present  terms  of  the  order  all 
Class  I  milk  is  priced  at  the  specified 
order  price  subject  only  to  quality 
premiums  and  location  differentials  for 
place  of  receipt. 

The  proposal  to  provide  an  out-of-area 
pricing  was  made  by  Borden-Castania  of 
Trenton,  Ne.w  Jersey,  who  may  become  a 
regulated  handler  under  the  area  ex¬ 
tension  herein  proposed.  It  was  sup¬ 
ported  at  the  hearing  by  Inter-State  Milk 
Producers,  Order  61  handlers  and 
suburban  dealers.  Essentially,  however, 
the  facts  and  arguments  presented  at  the 
hearing  were  the  same  or  similar  to  those 
offered  at  the  hearing  held  on  February 
1-7,  1956  on  which  the  Assistant  Secre¬ 
tary  in  the  decision  of  May  7,  1956,  con¬ 
cluded  that  the  out-of-area  pricing  pro¬ 
vision  then  in  the  order  should  be  re¬ 
moved. 

The  essentials  of  the  classified  pricing 
plan  in  effect  in  the  Philadelphia  order 
and  generally  applicable  to  all  Federal 
orders  issued  by  the  Secretary  are  to 
establish  one  level  of  price  for  milk  which 
is  sold  as  fluid  milk  or  fluid  milk  prod¬ 
ucts  for  fluid  consumption  and  another 
lower  price  or  prices  for  the  necessary 
surplus  of  the  market  which  is  disposed 
of  in  lower  valued  manufactured  prod¬ 
ucts.  It  is  intended  that  the  Class  I 
price  effective  under  the  Philadelphia 
order  shall  be  established  at  a  level 
which  will  bring  forth  a  sufficient  sup¬ 
ply  to  meet  the  demands  of  milk  for 
the  marketing  area  but  not  necessarily 
to  fulfill  the  requirements  of  outside 
markets.  Producer  milk  sold  for  fluid 
uses  outside  the  Philadelphia  marketing 
area  has  the  same  characteristics  of  bulk 
and-  perishability,  is  produced  under 
identical  conditions  and  cost  and  is  sub¬ 
ject  to  the  same  transportation  cost  of 
moving  from  the  farm  to  the  handlers’ 
producer  milk  plant,  as  is  milk  disposed 
of  in  the  marketing  area.  Different 
health  and  sanitation  requirements  in 
markets  outside  the  marketing  area 
might  result  in  different  costs  of  produc¬ 
ing  milk  for  those  markets  only,  but 
would  have  no  effect  on  the  production 
cost  of  producer  milk  sold  to  Philadel¬ 
phia  handlers.  It  is  not  intended  that 
Federal  regulation  be  susceptible  of 
manipulation  to  permit  the  use  of  ad¬ 
jacent  outside  markets  as  a  dumping 
ground  for  milk  in  excess  of  a  market’s 
needs.  The  fixing  of  a  lower  price  for 
milk  sold  in  other  markets  could  have 
a  depressing  effect  on  the  price  paid 
farmers  by  competing  unregulated  dis¬ 
tributors  in  such  markets.  Such  action 
would  tend  to  lower  blended  returns  to 
producers  in  the  Philadelphia  market 
with  the  result  that  the  level  of  prices 
for  milk  to  be  sold  within  the  regulated 
market  might  have  to  be  raised  to  pro¬ 
vide  incentive  for  the  production  of  a 
sufficient  supply  to  fulfill  the  market 
needs.  In  this  connection,  the  local 
consumers  should  not  be  called  upon  to 
subsidize  consumers  in  out-of-area  mar¬ 
kets.  It  is  concluded  that  no  change 
should  be  .made  in  the  order  to  provide 
for  out-of-area  pricing. 

No.  232 - 6 


Exceptions  were  filed  to  certain  find¬ 
ings  and  conclusions  of  the  Deputy  Ad¬ 
ministrator  on  the  grounds  that  the  order 
should  recognize  sales  made  into  market¬ 
ing  areas  under  other  orders  issued  by 
the  Secretary  by  providing  a  pricing  for 
milk  so  disposed  of  at  the  level  of  pric¬ 
ing  established  under  such  other  order. 

The  proposed  order  provides,  in  the 
case  of  a  plant  doing  business  under 
more  than  one  order  of  the  Secretary, 
that  the  plant  shall  be  regulated  under 
that  order  under  which  it  does  the 
greater  volume  of  its  business.  Producer 
prices  in  other  federally  regulated  mar¬ 
kets  in  which  Philadelphia  handlers  may 
wish  to  sell  may  be  either  higher  or 
lower  than  such  prices  in  the  Philadel¬ 
phia  market.  In  establishing  the  level 
of  price  in  a  Federal  order  market,  con¬ 
sideration  is  given  to  prices  being  paid 
for  milk  in  competing  adjacent  markets. 
Under  usual  circumstances  the  variation 
in  basic  prices  for  milk  of  similar  qual¬ 
ity  and  use  in  various  order  markets  re¬ 
flects  differences  in  transportation  costs. 
These  basic  prices  may  be  adjusted  to 
reflect  differences  in  seasonality  of  pro¬ 
duction  and  the  local  supply-demand 
situation.  This  general  alignment  of 
prices  as  between  orders  will  tend  to 
maintain  equity  and  no  further  provi¬ 
sion  is  ordinarily  necessary.  In  this  con¬ 
nection,  however,  the  situation  as  be¬ 
tween  Order  61  and  Order  27  must  be 
handled  as  a  specific  exception  due  to 
extraordinary  circumstances. 

The  present  pricing  scheme  under 
Order  No.  61  for  milk  sold  into  the  mar¬ 
keting  area  under  Order  27  was  devised 
to  prevent  handlers,  who  might  do  a  sub¬ 
stantial  business  under  Order  27  and 
with  only  a  casual  association  with  the 
Philadelphia  market,’  from  using  the 
Philadelphia  order  as  a  means  of  evad¬ 
ing  regulation  and  pooling  under  Order 
27  and  thus  deprive  the  Order  27  pool 
and  regular  producers  under  that  order 
of  the  value  of  the  Class  I  sales  made 
there.  The  reasoning  which  lead  to  the 
adoption  of  the  present  procedure  for 
pricing  milk  disposed  of  in  the  marketing 
area  of  Order  27  is  equally  applicable 
at  this  time. 

All  exceptions  to  the  denial  of  any 
change  in  the  order  provisions  with  ref¬ 
erence  to  milk  sold  outside  of  the  Phila¬ 
delphia  marketing  area  are  overruled 
for  reasons  previously  stated. 

9.  The  adoption  of  a  marketwide  type 
of  pooling.  No  change  should  be  made 
at  this  time  in  the  type  of  pooling  em¬ 
ployed  to  distribute  proceeds  from  the 
sale  of  producer  milk.  The  present  terms 
of  the  order  provide  for  individual  han¬ 
dler  pooling  whereby  each  handler  pools 
the  use  value  of  his  producer  receipts 
and  returns  to  all  of  his  producers  a 
uniform  per  hundredweight  price  varied 
as  among  producers  to  reflect  only  vari¬ 
ations  in  butterfat  test,  quality  and  place 
of  receipt. 

Certain  Philadelphia  handlers  and 
certain  producer  and  handler  interests 
associated  with  the  New  York  market 
proposed  that  the  Individual  handler 
pooling  be  dropped  in  favor  of  a  market¬ 
wide  type  of  pooling.  A  great  deal  of 
time  and  testimony  on  the  record  was 
devoted  to  this  proposal.  The  proposal 


was  opposed  by  most  of  the  organized 
producer  groups  presently  associated 
with  the  Philadelphia  market;  however, 
individual  producers  appeared  in  favor 
of  the  proposal. 

Under  usual  circumstances  the  ques¬ 
tion  of  pooling  is  primarily  a  producer 
consideration.  Since  it  does  not  affect 
handler  costs  for  milk  under  the  order, 
the  desires  of  the  majority  of  producers 
are  of  primary  importance. 

Under  certain  circumstances,  how¬ 
ever,  the  type  of  pool  in  a  market  can 
create  situations  which  threaten  the 
general  stability  of  the  market;  in  such 
case  the  problem  extends  beyond  pro¬ 
ducer  preferences.  Usually  the  individ¬ 
ual  handler  pool  is  more  appropriately 
adapted  to  those  markets  where  the 
utilization  of  the  several  handlers  is 
similar  and  no  one  handler  or  group  of 
handlers  (or  producers)  carry  the  bur¬ 
den  of  the  surplus  of  the  market.  Indi¬ 
vidual  handler  type  pools  also  have  value 
in  markets  where  certain  handlers  pri¬ 
marily  interested  in  manufacturing  op¬ 
erations  would  use  a  marketwide  pool  to 
maintain  a  satisfactory  return  to  pro¬ 
ducers  at  the  expense  of  the  regular 
producers  for  the  fluid  market. 

The  situation  presently  existing  in  the 
Philadelphia  market  raises  many  ques¬ 
tions  as  to  the  adequacy  of  present  pool¬ 
ing  methods  under  existing  marketing 
conditions.  Under  the  individual  han¬ 
dler  pool  which  has  operated  in  the 
market  since  it  was  placed  under  regu¬ 
lation,  little  attention  has  been  given  to 
the  development  of  a  dynamic  market¬ 
ing  structure.  Except  insofar  as  price  is 
a  factor  the  market  has  exercised  little 
initiative  in  moving  milk  of  producers 
among  handlers.  Because  of  this  situ¬ 
ation  blend  prices  of  individual  handlers 
vary  widely.  Certain  handlers  with  in¬ 
sufficient  producer  milk  to  meet  their 
fluid  needs  have  relied  regularly  on  non¬ 
producer  sources  for  a  substantial  part 
of  their  supply.  At  the  same  time  other 
handlers  with  excess  producer  milk  have 
marketed  their  surplus  in  manufacturing 
outlets,  in  many  instances  at  sub-Class 
II  prices.  On  numerous  occasions  pro¬ 
ducers  supplying  certain  other  handlers 
have  been  forced  to  withhold  portions  of 
their  production  from  the  market  to  be 
disposed  of  in  low  price  manufacturing 
outlets.  Producers  thus  have  not  only 
lost  Class  I  sales  to  unregulated  un¬ 
priced  milk,  but  have  also  received  a 
price  less  than  competitive  market  value 
for  their  surplus. 

Handlers  asking  for  a  market  pool 
claim  they  function  as  a  supply  balance 
and  have  handled  the  surplus  of  the 
entire  market.  But  there  is  and  has 
been  a  minimum  of  movement  of  sup¬ 
plies  between  handlers;  those  with  sur¬ 
plus  facilities  in  a  large  measure  handle 
only  their  own  excess  supplies  and  any 
outside  market  nonproducer  milk  which 
from  a  pricing  standpoint  they  may  find 
it  advantageous  to  purchase.  These 
handlers  state  that  the  fact  milk  does 
not  move  readily  between  handlers  is  due 
to  variations  in  health  regulations.  Yet 
at  the  same  time,  they  admit  that  ar¬ 
rangements  could  easily  be  made  to 
assure  ready  movement  of  milk.  They 
suggest  that  the  ease  with  which  other 
handlers  have  been  able  to  use  unpriced 
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nonproducer  milk  for  fluid  uses  has  de-  The  producers’  interest  in  diversion  may  sell  milk  to  any  handler  at  less  than 
terred  movement  of  milk  between  han-  Is  associated  with  the  anticipated  expan-  the  prescribed  order  class  prices.  Under 
dlers.  Other  handlers  who  normally  sion  of  farm  bulk  tank  handling.  Their  certain  conditions  it  is  possible  that  a 
operate  with  a  very  high  Class  I  utiliza-  primary  concern,  however,  is  in  a  pro-  cooperative  association  might  be  able  to 
tion  and  who  rely  on  outside  sources  for  cedure  for  designating  those  producers  enhance  its  overall  returns  to  its  mem¬ 
balancing  supply  contend  that  unreason-  to  be  considered  as  regularly  associated  bers  by  selling  its  excess  milk  in  the  mar- 
able  handling  charges  demanded  by  local  with  the  market  and  hence  eligible  for  ket  to  an  account  which  would  be  avail- 
handlers  deters  free  movement  of  pro-  pooling.  able  only  at  prices  below  the  prescribed 

ducer  milk.  It  is  not  intended  that  through  Fed-  order  prices.  Clearly,  this  is  not  in 

Certainly,  under  circumstances  pres-  eral  regulation  any  particular  group  of  accordance  with  the  intent  of  regula- 
ently  existing  in  the  market,  it  cannot  producers  shall  be  guaranteed  a  market  tion  and  this  situation  can  best  be  safe- 
be  concluded  that  the  handler  propon-  for  their  milk  to  the  exclusion  of  other  guarded  against  by  a  requirement  that 
ents  for  a  market  pool  are  in  fact  acting  producers.  The  order  establishes  mini-  handlers  pay  to  cooperative  associations 
as  a  balance  of  supply  for  the  market  nor  mum  prices  which  handlers  must  pay  the  minimum  class  prices.  The  pricing 
that  they  handle  the  surplus  for  the  and  the  handler  is  free  to  choose  his  provisions  of  the  order  are  applicable  at 
market.  The  relatively  low  blends  of  sources  of  supply  within  the  limits  of  the  the  plant  of  the  handler  on  whom  the 
these  particular  handlers  are  primarily  applicable  health  regulation  in  the  mar-  regulation  is  binding.  In  this  situation 
of  their  own  making.  ket.  Under  the  terms  of  the  order  as  the  applicable  prices  are  those  for  the 

On  the  other  hand,  a  market  structure  herein  proposed  any  milk  received  at  a  location  of  the  plant  of  handlers  to 
where  manufacturing  facilities  are  con-  producer  milk  plant  directly  from  dairy  whom  the  cooperative  is  selling.  Adop- 
centrated  in  the  plants  of  a  few  handlers  farmers  will  be  accorded  producer  status,  tion  of  this  provision  will  provide  greater 
usually  indicates  the  preferability  of  a  While  it  might  be  possible,  and  desirable  assurance  of  equality  as  between  han- 
market  pool.  Further,  the  record  does  under  certain  circumstances,  to  condi-  dlers  in  the  cost  of  their  milk, 
not  support  the  claims  of  excessive  han-  tion  producer  status  on  regularity  of  The  entire  order  should  be  redrafted  to 
dling  charges.  It  seems  probable  in  this  delivery,  it  is  not  clear  on  the  basis  of  add  greater  specificity  to  the  various 
regard  that  such  charges  appear  exces-  the  record  how  this  procedure  should  provisions  and  to  incorporate  a  number 
sive  to  the  affected  handlers  primarily  be  adopted  under  the  individual  handler  of  conforming  and  clarifying  changes 
because  of  the  freedom  which  they  have  pooling  in  effect  in  this  market.  throughout  the  order, 

enjoyed  in  using  unpriced  milk.  Proprietary  handlers’  interest  in  di-  A  definition  of  certified  milk  should  be 

The  amending  order  made  effective  version  is  also  primarily  associated  with  provided  to  describe  a  special  type  of 
June  1,  1956,  substantially  restricted  a  the  anticipated  expansion  of  farm  bulk  milk  sold  in  the  Philadelphia  marketing 
handler’s  ability  to  use  unpriced  non-  tank  handling.  Here  again  the  propo-  area  and  such  milk  received  at  producer 
producer  milk  as  Class  I  milk  except  in  nent  was  unable  to  place  into  the  record  milk  plants  in  packaged  form  from  the 
the  short  production  season.  Additional  the  specific  circumstances  under  which  farm  on  which  it  was  produced  and 
changes  proposed  in  this  decision  in  the  the  proposed  provision  would  or  should  packaged  should  be  exempted  from  reg- 
allocation  and  pricing  provisions  are  in-  have  application.  ulation  under  the  order, 

tended  to  further  restrict  the  displace-  It  must  be  recognized  that  bulk  han-  There  is  one  farm  engaged  in  the  pro- 

ment  of  producer  milk  by  unpriced  milk  dling  of  milk  encourages  far  greater  mo-  duction  of  certified  milk  for  sale  in  the 
and  to  provide  greater  equality  among  bility  and  flexibility  in  the  handling  of  Philadelphia  marketing  area.  This  farm 
handlers  in  the  cost  of  producer  milk,  milk  than  in  the  case  of  can  milk.  For  is  also  a  source  of  supply  for  certified 
The  framework  of  this  proposed  this  reason  it  is  essential  that  any  change  milk  in  other  surrounding  fluid  markets, 
amended  order  is  also  intended  to  en-  in  the  order  to  permit  diversions  be  very  The  milk  is  sold  in  packaged  form  from 
courage  a  greater  freedom  of  movement  carefully  framed  in  recognition  of  the  the  farm  on  which  it  was  produced  to 
of  milk  between  handlers.  Under  the  local  conditions  in  the  particular  mar-  Order  61  handlers  who  distribute  it  on 
circumstances,  the  burden  of  proving  ket.  The  record  of  this  hearing  does  not  their  regular  milk  routes.  The  handler 
their  position  as  a  balance  of  supply  for  provide  the  basis  for  revision  of  the  order  producing  and  packaging  the  milk  has 
the  market  rests  squarely  with  the  in  this  respect.  no  retail  or  wholesale  distribution  in  the 

handlers  with  manufacturing  facilities.  Under  the  present  order  provisions  it  marketing  area  and  sells  only  to  other 
Further  consideration  of  market  pool-  is  not  clear  that  a  cooperative  associa-  handlers. 

ing  should  be  deferred  for  later  hearing,  tion  may  receive  payments  of  the  Production  requirements  for  certified 

Exceptions  were  filed  to  the  findings  amounts  otherwise  due  its  individual  ara  far  more  rigid  than  for  other 

in  the  recommended  decision  that  no  member  producers.  The  provisions  deal-  fluid  milk  and  all  such  milk  must  be 
change  should  be  made  under  the  order  ing  with  class  prices  specifically  provide  bottled  on  the  farm  where  produced 
in  the  method  of  pooling  at  this  time,  that  the  handler  shall  pay  for  milk  re-  which  must  be  the  sole  source  of  supply. 

Such  exceptions  speculate  as  to  the  pos-  ceived  “ _ from  producers  or  an  asso-  Certified  milk  sells  for  a  price  sub- 

sible  effect  of  a  handler  who  entered  the  ciation  of  producers _ ”  The  payment  stantiaUy  higher  than  for  other  milk  and 

market  subsequent  to  the  close  of  the  provision,  however,  provides  that  the  *s  sold .  under  conditions  not  generally 

hearing.  The  record  does  not  contain  handler  shall  make  full  payment  “ _  competitive  with  other  milk.  The  cir- 

adequate  evidence  to  justify  a  change  to  to  each  producer _ ”  Under  the  pro-  cumstances  under  which  certified  milk  is 

a  market  pool  at  this  time.  A  decision  visions  hereinafter  proposed  a  coopera-  produced  and  marketed  are  such  that  an 
cannot  be  made  on  speculation  as  to  how  tive  association  by  definition  has  “full  expansion  in  its  production  sufficient  to 
the  market  may  be  affected  in  the  future  authority  in  the  sale  of  milk  of  its  mem-  be  a  disturbing  factor  in  the  market  ap- 
by  the  entry  of  new  handlers.  There-  bers”  and  is  engaged  in  “making  col-  Pears  extremely  remote, 
fore,  all  such  exceptions  are  overruled,  lective  sales  of  or  marketing  milk  or  its  Under  the  present  order  provisions  this 
10.  Other  issues.  No  change  should  products  for  its  members”.  As  the  duly  certified  milk  operation -has  been  inter- 
be  made  in  the  producer  and  handler  authorized  agent  of  its  producer  mem-  preted  as  a  producer-handler  operation, 
definitions  on  the  basis  of  this  record  bers  there  can  be  no  question  of  its  au-  There  is  some  question,  however,  whether 
to  permit  diversion  of  producer  milk,  thority  to  receive  the  payments  other-  receipts  in  package  form  from  a  dairy 
Under  the  present  order  provisions  milk  wise  due  such  producers.  This  privilege  farmer  with  no  direct  distribution  prop- 
must  be  received  directly  at  a  producer  is  specifically  provided  for  in  the  act.  er*y  qualifies  as  a  receipt  from  a  pro¬ 
milk  plant  to  qualify  as  producer  milk  The  record  indicates  that  under  certain  ducer-h  a  n  d  1  e  r.  The  definition  and 
and  the  operator  of  the  plant  at  which  situations  this  practice  is  being  followed  treatment  as  to  classification  and  alloca- 
the  milk  is  first  received  is  the  respon-  at  the  present  time.  The  inclusion  of  tion  herein  recommended  clarifies  the 
sible  handler  for  properly  accounting  for  this  provision  will  provide  specificity  re-  status  of  such  milk  and  is  consistent  with 
milk  and  for  payments  to  producers,  garding  the  status  of  such  practice.  the  .  Pas^  treatment  accorded  suen 

Both  the  principal  cooperative  associa-  The  order  should  also  require  that  a  receipts.  ....  ,  .  . 

tion  in  the  market  and  proprietary  han-  handler  must  pay  the  minimum  class  The  powers  and  duties  of  the  market 
dlers  proposed  that  consideration  be  prices  for  all  milk  received  from  a  coop-  administrator  should  be  redefined  lor 
given  to  incorporating  diversion  privi-  erative  association  in  its  capacity  as  a  greater  specificity  to  conform  more  gen- 
leges  in  the  applicable  provisions  of  the  handler.  The  act  clearly  establishes  the  erally  with  the  language  of  other  milk 
order.  intent  that  no  cooperative  association  orders  issued  under  the  act.  The  powers 
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of  the  market  administrator  as  herein 
recommended  are  specifically  provided  in 
section  8c  (7)  (c)  of  the  act  and  the 
proposed  language  is  essentially  that  of 
the  statutory  language.  The  duties  here¬ 
in  provided  are  essentially  those  found  in 
Federal  milk  orders  generally.  Some 
question  was  raised  as  to  the  propriety 
of  permitting  the  administrator  any  dis¬ 
cretion  in  the  performance  of  his  duties. 
In  this  connection  it  must  be  recognized 
that  the  market  administrator  is  the 
agent  of  and  is  directly  responsible  to  the 
Secretary.  Unless  some  latitude  of  judg¬ 
ment  is  permitted  in  handling  unusual 
circumstances  in  the  event  of  violations, 
equitable  and  efficient  administration 
cannot  prevail. 

The  provisions  dealing  with  the  com¬ 
putation  and  allocation  of  shrinkage 
should  be  revised  to  provide  for  a  pro 
rata  allocation  of  shrinkage  between  pro¬ 
ducer  and  nonproducer  milk  and  to  limit 
the  allowable  shrinkage  on  producer  milk 
and  butterfat  to  be  classified  in  Class  II 
to  2  percent  of  receipts  thereof,  respec¬ 
tively.  It  is  not  intended  that  allowable 
shrinkage  be  permitted  twice  on  the  same 
milk.  Accordingly,  it  is  provided  in  the 
case  of  interhandler  transfers  that 
shrinkage  be  allowed  only  to  the  handler 
first  receiving  the  milk. 

Under  the  present  terms  of  the  order 
shrinkage  in  Class  II  is  limited  to  2  per¬ 
cent  of  total  receipts  and  this  is  all  allo¬ 
cated  to  producer  milk.  The  change 
herein  provided,  while  limiting  shrinkage 
on  producer  milk  in  Class  II  to  2  percent 
of  such  receipts,  permits  unlimited  allo¬ 
cation  of  shrinkage  on  other  source  milk 
in  such  class.  Producers  thereby  have 
assurance  that  their  milk  is  fully  ac¬ 
counted  for  and  paid  for  at  actual  use 
value  and  they  are  not  required  to  bear 
excess  shrinkage  losses  on  nonproducer 
milk.  On  the  other  hand,  handlers  have 
assurance  that  their  payments  to  pro¬ 
ducers  will  not  be  increased  solely  as  a 
result  of  excess  shrinkage  on  other  source 
milk. 

If  after  making  the  various  assign¬ 
ments  of  milk  and  butterfat  pursuant  to 
the  allocation  provisions  of  the  order, 
the  total  of  all  Class  I  and  Class  II  milk 
assigned  to  producer  milk  exceeds  the 
amount  of  producer  milk  reported  to 
have  been  received  by  the  handler  for 
whose  fluid  milk  plant (s)  the  computa¬ 
tion  is  being  made,  such  “overage”  should 
be  assigned  first  to  available  Class  II 
utilization  and  any  remainder  to  Class  I. 
Such  overage  should  be  paid  for  by  the 
handler  at  the  applicable  class  prices. 
In  the  allocation  procedure  recognition 
is  given  to  all  receipts  of  other  source 
milk  reported  by  the  handler.  When 
utilization  records  indicate  a  disposition 
greater  than  receipts  it  must  be  presumed 
that  the  handler  has  underreported  his 
receipts  of  producer  milk.  This  “over¬ 
age”  is  thus  charged  to  him  at  the  ap¬ 
plicable  price  in  the  lowest  available  class 
usage. 

The  transfer  provisions  should  be  re¬ 
vised  to  provide  producer  milk  priority 
on  Class  I  utilization  in  the  case  of 
transfers  between  producer  milk  plants 
and  to  revise  the  procedure  of  classifica¬ 
tion  in  the  case  of  transfers  to  producer- 
handlers  and  to  nonproducer  milk 
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plants.  Under  the  present  terms  of  the 
order  transfers  between  producer  milk 
plants  may  be  classified  by  agreement, 
provided,  in  the  case  of  a  Class  II  agree¬ 
ment,  an  equivalent  amount  of  milk  was 
actually  so  utilized  in  the  transferee 
plant.  Unden  such  circumstances  it  is 
possible  that  producer  milk  may  be  clas¬ 
sified  in  Class  II  at  the  same  time  that 
the  transferee  handler  is  utilizing  non¬ 
producer  milk  in  Class  I.  The  procedure 
herein  proposed  while  permitting  con¬ 
tinuation  of  classification  by  agreement, 
conditions  such  classification  by  provid¬ 
ing  that  the  classification  in  both  plants 
shall  be  made  in  a  manner  which  pro¬ 
vides  the  greatest  utilization  of  producer 
milk  in  Class  I. 

In  the  case  of  transfers  of  milk  or  skim 
milk  to  a  producer-handler  the  classifi¬ 
cation  should  be  in  Class  I.  Producer- 
handlers  operate  primarily  only  a  fluid 
milk  business.  Any  supplemental  sup¬ 
plies  which  a  producer-handler  may  ob¬ 
tain  from  other  handlers,  by  virtue  of 
the  type  of  operation  involved,  may  be 
presumed  to  be  needed  by  the  producer- 
handler  for  fluid  use  and  should  be 
classified  in  the  supplying  handler’s 
plant  as  Class  I  milk.  Any  milk  which 
is  received  at  a  producer  milk  plant  from 
a  producer-handler  should  be  allocated 
to  the  lowest  class  utilization  after  the 
allocation  and  shrinkage  on  producer 
milk.  Milk  disposed  of  to  another  han¬ 
dler  by  a  producer-handler  must  be  pre¬ 
sumed  to  be  surplus  to  the  operation  of 
the  producer-handler  and  since  other 
producers  do  not  share  in  the  Class  I 
utilization  of  the  producer-handler  it 
would  be  unfair  to  provide  that  produc¬ 
ers  share  their  Class  I  utilization  with 
the  excess  milk  of  a  producer-handler. 

Transfers  of  milk  and  skim  milk  to  a 
nonproducer  milk  plant  may  be  classi¬ 
fied  as  other  than  Class  I  provided  speci¬ 
fied  conditions  are  met.  Transfers  of 
cream  both  to  nonproducer  milk  plants 
and  to  producer-handlers  are  automati¬ 
cally  classified  in  Class  II  and  are  not 
subject  to  change.  While  it  is  possible 
that  cream  so  transferred  might  find  its 
way  into  a  Class  I  use  it  must  be  recog¬ 
nized  that  the  market  is  an  open  cream 
market  and  any  other  procedure  would 
likely  deny  the  outlet  to  local  cream. 

The  allocation  provisions  should  be 
revised  to  recognize  the  treatment  here¬ 
inbefore  proposed  to  be  accorded  certi¬ 
fied  milk,  to  provide  for  the  computation 
of  overage,  to  discontinue  the  permissive 
pro  rata  allocation  of  milk  received  from 
producer-handlers  and  to  provide  during 
all  months  of  the  year  for  the  allocation 
of  nonproducer  milk  in  the  lowest  avail¬ 
able  use  class  after  the  allocation  of  al¬ 
lowable  shrinkage  and  receipts  from 
producer-handlers. 

In  his  decision  of  May  7,  1956,  the  As¬ 
sistant  Secretary  concluded  that  the 
market  had  a  more  than  adequate  supply 
of  producer  milk  during  the  months  of 
February  through  September  and  that 
there  was  no  need  to  accommodate  the 
use  of  ntilk  from  nonproducer  sources  for 
fluid  purposes  during  this  period.  He 
further  indicated  that  there  was  serious 
questions  under  the  existing  supply- 
demand  situation  whether  nonproducer 
milk  should  be  permitted  to  be  used  in 


Class  I  even  in  the  months  of  October 
through  January. 

Producer  witnesses  appearing  at  this 
hearing  contended  that  nonproducer 
milk  should  not  be  permitted  to  displace 
producer  milk  in  Class  I.  They  requested 
that  during  the  months  of  October 
through  March  the  permissive  pro  rata 
allocation  of  nonproducer  milk  be  dis¬ 
continued  and  such  milk  be  allocated  to 
the  lowest  available  use  class  prior  to  the 
allocation  of  producer  milk. 

As  previously  indicated  in  this  decision 
it  is  possible  even  though  the  market  is 
adequately  supplied  and  handlers  may  at 
times  during  the  short  production 
months  find  it  necessary  to  secure  sup¬ 
plemental  supplies,  JJnless  shipping 
privileges  are  rather  liberal  in  these 
months  handlers  might  have  difficulty 
in  securing  such  necessary  supplemental 
supplies.  Notwithstanding,  the  milk  of 
producers  who  are  the  regular  suppliers 
of  milk  for  the  Philadelphia  market 
should  be  given  priority  in  the  assign¬ 
ment  of  Class  I  utilization  at  producer 
milk  plants  in  all  months  of  the  year. 
Unless  this  precedure  is  followed  there 
can  be  no  assurance  that  nonproducer 
milk  will  not  be  used  to  displace  pro¬ 
ducer  milk  in  Class  I  when  it  is  advan¬ 
tageous  to  the  purchasing  handler.  This 
procedure  of  allocation  should  in  no 
way  jeopardize  a  handler’s  ability  or 
willingness  to  obtain  other  source  milk 
if  such  milk  is  actually  needed  because  of 
a  shortage  of  regular  producer  milk. 

Producer  proponents  suggested  the 
possibility  of  reserving  5  percent  of  pro¬ 
ducer  receipts  in  Class  II  before  the 
allocation  of  nonproducer  milk  during 
the  short  production  months  in  recogni¬ 
tion  of  the  fact  that  handlers  might  over 
the  entire  month  have  sufficient  pro¬ 
ducer  receipt  to  cover  Class  I  needs  but 
still  be  short  on  certain  days.  In  this 
regard  the  record  indicates  that  certain 
handlers  continuously  maintain  ex¬ 
tremely  high  Class  I  utilization  in  all 
months  of  the  year.  The  choice  of  main¬ 
taining  an  adequate  supply  or  buying 
supplemental  milk  is  the  choice  of  the 
individual  handler.  Producers  should 
not  be  expected  to  share  the  risks  which 
are  properly  those  of  the  handler. 

Handler  witnesses  at  the  hearing  pro¬ 
posed  that  the  accounting  for  condensed 
or  nonfat  dry  milk  used  to  fortify  Class  I 
products  be  on  the  basis  of  actual  product 
pounds  so  used  rather  than  in  the  milk 
equivalent  thereof.  Under  the  account¬ 
ing  system  in  effect  under  the  Philadel¬ 
phia  order  producer  milk,  which  is  the 
regular  source  of  supply  for  the  market, 
is  given  priority  in  assignment  to  Class  I 
and  the  handler  is  required  to  make  a  full 
accounting  for  all  milk,  skim  milk  and 
butterfat  received.  Condensed  or  dry 
milk  utilized  in  Class  I,  either  to  recon¬ 
stitute  or  fortify,  displaces  regular  pro¬ 
ducer  milk.  Unless  accounting  is  made 
on  the  whole  milk  equivalent  the  intent 
of  the  classification  system  is  violated 
and  producers  do  not  realize  the  full  use 
value  from  their  milk. 

It  was  pointed  out  at  the  hearing  that 
the  present  requirement  that  handlers 
file  their  reports  of  receipts  and  utiliza¬ 
tion  with  the  market  administrator  not 
later  than  the  8th  day  after  the  close  of 
the  month  places  considerable  hardship 
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on  handlers  and  In  many  cases  requires 
extra  help  or  overtime  to  comply.  The 
market  administrator  has  indicated  that 
under  the  individual  handler  pooling  in 
effect  in  this  market  it  is  not  necessary 
for  him  to  wait  until  all  handlers  have 
filed  reports  before  he  begins  the  compu¬ 
tation  of  individual  uniform  prices  and 
that  some  additional  time  could  be  per¬ 
mitted  handlers  without  delaying  the 
announcement  of  uniform  price  on  the 
15th.  Under  the  circumstances  it  is 
concluded  that  the  deadline  for  filing 
reports  should  be  changed  from  the  8th 
to  the  10th  day  after  the  end  of  the 
month. 

The  order  presently  provides  that  the 
advance  payment  to  producers  for  milk 
delivered  during  the  first  15  days  of  the 
month  be  made  on  or  before  the  last  day 
of  the  month  at  not  less  than  the  han¬ 
dler’s  estimate  of  his  uniform  price. 
This  provision  provides  no  standard  for 
the  market  administrator  in  determining 
whether  a  handler  is  complying  with  the 
intent  of  the  order  and  leaves  entirely 
to  the  discretion  of  the  handler  the 
amount  of  the  advance  payment.  While 
there  is  no  indication  that  handlers  have 
taken  advantage  of  the  latitude  of  dis¬ 
cretion  granted  them  in  the  wording  of 
this  provision  to  delay  payments  to  pro¬ 
ducers  it  is  desirable  that  greater  spec¬ 
ificity  be  provided.  It  is  concluded 
therefore  that  the  minimum  payment 
should  be  at  not  less  than  the  Class  II 
price  for  the  previous  month.  Such  pay¬ 
ment  will  provide  a  reasonable  advance 
for  producers  while  at  the  same  time 
providing  full  protection  to  the  handler. 
There  is  nothing  which  would  prevent  a 
handler  from  making  a  larger  payment 
if  he  so  desired. 

Under  the  present  order  provisions  the 
administrative  assessment  charge  is  ap¬ 
plicable  on  all  milk  received  directly 
from  producers  and  on  all  nonproducer 
milk  allocated  to  Class  I.  By  adminis¬ 
trative  determination  the  assessment  has 
not  been  made  on  the  handler’s  own 
farm  production. 

The  act  provides  that  the  cost  of  order 
administration  shall  be  financed  through 
an  assessment  on  handlers.  Equity  in 
sharing  the  cost  of  administration  among 
handlers  can  best  be  achieved  by  apply¬ 
ing  the  administrative  assessment  uni¬ 
formly  to  all  producer  milk  and  to  other 
source  milk  allocated  to  Class  I.  Since 
under  the  present  order  a  handler  is  a 
producer  with  reference  to  his  own  farm 
production  which  is  received  at  a  pro¬ 
ducer  milk  plant,  the  assessment  should 
be  applicable  on  such  milk.  The  lan¬ 
guage  of  the  order  in  this  regard  is  clear 
and  no  changes  therein  are  necessary  to 
accomplish  this  end. 

Other  changes  in  the  order  deal  largely 
with  the  general  administrative  pro¬ 
visions  which  are  common  to  all  orders 
and  which  are  necessary  for  the  proper 
and  efficient  -administration  of  the  order. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  Briefs  were  filed  on  behalf  of 
certain  interested  parties  in  the  market. 
These  briefs  and  the  evidence  in  the 
records  were  considered  in  making  the 
findings  and  conclusions  set  forth  above. 
To  the  extent  that  the  suggested  findings 
and  conclusions  set  forth  in  the  briefs 
are  inconsistent  with  the  findings  and 


conclusions  set  forth  herein,  the  request 
to  make  such  findings  or  reach  such 
conclusions  are  denied  for  the  reasons 
previously  stated. 

General  findings,  (a)  The  tentative 
marketing  agreement  and  the  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  marketing  area,  and  the  minimum: 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  amended 
and  as  hereby  proposed  to  be  further 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and' 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  amended,  and  as 
hereby  proposed  to  be  further  amended, 
will  regulate  the  handling  of  milk  in  the 
same  manner  as,  and  will  be  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  and  commercial  activity 
specified  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

Rulings  on  exceptions.  A  general  ex¬ 
ception  was  filed  to  the  findings  and  con¬ 
clusions  of  the  recommended  decision  in 
their  entirety  which  contended,  in  effect, 
that  the  terms  and  provisions  of  the 
proposed  amended  order  and  procedural 
techniques  allegedly  used  in  drafting 
such  order  are  contrary  with  the  appli¬ 
cable  law  and  congressional  policy.  Such 
exception  is  unwarranted  and  improper 
in  that  it  pertains  to  the  performance  of 
duly  delegated  executive  functions  which 
require  the  exercise  of  judgment  and  dis¬ 
cretion,  and  is,  accordingly,  overruled. 

Certain  producers  filed  written  excep¬ 
tions  to  the  recommended  decision  and 
requested  that  oral  exceptions  be  per¬ 
mitted.  Such  exceptions  are  overruled 
inasmuch  as  the  rules  and  regulations  do 
not  provide  for  oral  exceptions. 

In  arriving  at  the  findings  and  conclu¬ 
sions,  and  the  regulatory  provisions  of 
this  decision,  each  of  the  exceptions  re¬ 
ceived  was  carefully  and  fully  considered 
in  conjunction  with  the  record  evidence 
pertaining  thereto.  To  the  extent  that 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision  are 
at  variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overruled  for 
reasons  previously  set  forth  in  this  deci¬ 
sion. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof  are 
two  documents  entitled,  respectively, 
“Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Philadelphia, 
Pennsylvania,  Marketing  Area”,  and 
“Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Philadelphia, 
Pennsylvania,  Marketing  Area”,  which 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 


Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  will  be  published 
with  this  decision. 

Referendum  Order ;  Determination  of 

Representative  Period;  and  Designa¬ 
tion  of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  to  determine  whether  the 
issuance  of  the  attached  order  amending 
the  order  regulating  the  handling  of  milk 
in  the  Philadelphia,  Pennsylvania,  mar¬ 
keting  area,  is  approved  or  favored  by 
the  producers,  as  defined  under  the  terms 
of  the  order,  as  hereby  proposed  to  be 
amended,  and  who,  during  the  represent¬ 
ative  period,  were  engaged  in  the  pro¬ 
duction  of  milk  for  sale  within  the  afore¬ 
said  marketing  area. 

The  month  of  July  1957  is  hereby  de¬ 
termined  to  be  the  representative  period 
for  the  conduct  of  such  referendum. 

L.  S.  Iverson  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 
referendum  in  accordance  with  the  pro¬ 
cedure  for  the  conduct  of  referenda  to 
determine  producer  approval  of  milk 
marketing  orders,  as  published  in  the 
Federal  Register  on  August  10,  1950  (15 
F.  R.  5177) ,  such  referendum  to  be  com¬ 
pleted  on  or  before  the  20th  day  from 
the  date  this  decision  is  issued. 

Issued  at  Washington,  D.  C.,  this  25th 
day  of  November  1957. 

[seal]  Don  Paarlberg, 

Assistant  Secretary. 
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961.4 

Person. 

961.5 

Philadelphia,  Pennsylvania,  milk 

marketing  area. 
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unless  and  until  the  requirements  of  I  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
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961.42  Shrinkage. 

961.43  Responsibility  of  handlers  and  re¬ 

classification  of  milk. 

961.44  Transfers  of  milk. 

961.45  Transfers  of  cream. 

961.46  Computation  of  milk  and  butterfat 

in  each  class. 

961.47  Allocation  of  milk,  skim  milk  and 

butterfat  classified. 

MINIMUM  PRICES 

961.50  Class  prices. 

961.51  Butterfat  differential. 

961.52  Location  differential  to  handlers. 

961.53  Class  I  milk  disposed  of  in  the  New 

York-New  Jersey  marketing  area. 

961.54  Equivalent  prices  or  indexes. 

APPLICATION  OF  PROVISIONS 

961.60  Handlers  who  receive  no  milk  from 

producers. 

961.61  Plants  subject  to  other  Federal 

orders. 

DETERMINATION  OF  UNIFORM  PRICES 

961.70  Net  obligation  of  handlers. 

961.71  Computation  of  uniform  prices  for 

handlers. 

PAYMENTS 

961.80  Payments  to  producers. 

961.81  Butterfat  differential  to  producers. 

961.82  Location  differential  to  producers. 

961.83  Premium  for  Grade  A  milk. 

961.84  Adjustment  of  accounts. 

961.85  Expense  of  administration. 

961.86  Termination  of  obligations. 

EFFECTIVE  TIME,  SUSPENSION,  OR  TERMINATION 

961.90  Effective  time. 

961.91  Suspension  or  termination. 

961.92  Continuing  obligations. 

961.93  Liquidation. 

MISCELLANEOUS  PROVISIONS 

961.100  Agents. 

961.101  Separability  of  provisions. 

Authority:  §§  961.0  to  961.101  issued  under 
sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c. 

§  961.0  Findings  and  determinations. 
The  findings  and  determinations  herein¬ 
after  set  forth  are  supplementary  and  in 
addition  to  the  findings  and  determina¬ 
tions  previously  made  in  connection  with 
the  issuance  of  the  aforesaid  order  and 
of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in 
conflict  with  the  findings  and  determi¬ 
nations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.) ,  and  the  applicable 
rules  of  practice  and  procedure  governing 
the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Philadelphia,  Pennsylvania, 
marketing  area.  Upon  the  basis  of  the 
evidence  introduced  at  such  hearing  and 
the  record  thereof,  it  is  found  that; 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act; 


(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order  as 
hereby  amended  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amend¬ 
ed,  regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a-  marketing  agreement  upon 
which  a  hearing  has  been  held. 

(4)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
order  as  hereby  amended,  are  in  the 
current  of  interstate  commerce  or  di¬ 
rectly  burden,  obstruct,  or  affect  inter¬ 
state  commerce  in  milk  or  its  products; 
and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  2  cents  per  hundredweight 
or  such  amount  not  to  exceed  2  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  to  all  receipts  of 
producer  milk  (including  such  handler’s 
own  farm  production)  and  receipts  of 
milk  from  nonproducer  milk  plants 
which  are  classified  as  Class  I  milk. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  ef¬ 
fective  date  hereof,  the  handling  of  milk 
in  the  Philadelphia,  Pennsylvania,  mar¬ 
keting  area  shall  be  in  conformity  to  and 
in  compliance  with  the  terms  and  condi¬ 
tions  of  the  aforesaid  order,  as  hereby 
amended,  and  the  aforesaid  order  is 
hereby  amended  as  follows; 

DEFINITIONS 

§  961.1  Act.  “Act”  means  Public  Act 
No.  10,  73d  Congress,  as  amended  and  as 
re-enacted  and  amended  by  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U..  S.  C.  601  et  seq.). 

§  961.2  Secretary.  “Secretary”  means 
the  Secretary  of  Agriculture,  or  any  of¬ 
ficer  or  employee  of  the  United  States 
authorized  to  exercise  the  powers  and  to 
perform  the  duties  of  the  Secretary  of 
Agriculture. 

§  961.3  Department  of  Agriculture. 
“Department  of  Agriculture”  means  the 
United  States  Department  of  Agriculture 
or  any  other  Federal  agency  as  may  be 
authorized  by  Act  of  Congress,  or  by  Ex¬ 
ecutive  order,  to  perform  the  price  re¬ 
porting  functions  of  the  United  States 
Department  of  Agriculture. 

§  961.4  Person.  “Person”  means  any 
Individual,  partnership,  corporation,  as¬ 
sociation,  or  any  other  business  unit. 

§  961.5  Philadelphia,  Pennsylvania, 
milk  marketing  area.  “Philadelphia, 
Pennsylvania,  milk  marketing  area”, 
hereinafter  called  the  “marketing  area” 
means  all  the  territory  in  the  Common¬ 
wealth  of  Pennsylvania  situated  within 


the  following  boundary  line:  Beginning 
at  a  point  in  the  Pennsylvania  State  line 
at  the  northern  boundary  of  the  Lower 
Makefield  township  line  in  Bucks  Coun¬ 
ty,  thence  first  westerly,  thence  southerly 
along  said  Lower  Makefield  township 
line  to  the  Middletown  township  line; 
thence  westerly  and  southerly  along  the 
Middletown  township  line  to  the  Lower 
Southampton  township  line;  thence 
northerly  and  thence  westerly  along  the 
Lower  Southampton  township  line  to  the 
Montgomery  County  line;  thence  north¬ 
erly  along  the  Montgomery  County  line 
to  the  Trenton  cut-off  of  the  Pennsyl¬ 
vania  Railroad;  thence  westerly  along 
said  railroad  to  the  Upper  Dublin  town¬ 
ship  line,  thence  along  the  southern  and 
western  boundaries  of  Upper  Dublin 
township  to  the  Whitemarsh  township 
line;  thence  southerly  along  the  White- 
marsh  township  line  to  the  lower  Merion 
township  line;  thence  along  the  north¬ 
ern  boundary  of  lower  Merion  township 
to  the  Delaware  County  line;  thence 
northerly,  westerly  and  southerly  along 
the  Delaware  County  line  to  the  Pennsyl¬ 
vania  State  line;  thence  easterly  and 
northerly  along  the  Pennsylvania  State 
line  to  the  point  of  beginning. 

§961.6  Cooperative  association. 
“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper-Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or  market¬ 
ing  milk  or  its  products  for  its  members. 

§  961.7  Producer  milk  plant.  “Pro¬ 
ducer  milk  plant”  means: 

(a)  A  pasteurizing  or  bottling  plant 
from  which  milk  is  disposed  of  during  the 
month  as  Class  I  milk  in  the  marketing 
area  on  routes  (including  routes  oper¬ 
ated  by  vendors) ,  or  through  plant  stores 
to  retail  or  wholesale  outlets  (except 
other  producer  milk  plants) ;  or ' 

(b)  Any  other  plant  from  which  milk 
in  the  form  of  products  designated  as 
Class  I  milk  (not  including  certified 
milk)  is  supplied  during  the  month  to  a 
pasteurizing  or  bottling  plant  described 
in  paragraph  (a)  of  this  section,  any 
part  of  which  is  allocated  to  Class  I  milk 
pursuant  to  §  961.47:  Provided,  That  any 
such  other  plant  shall  not  be  included  in 
this  definition  during  any  of  the  months 
of  October,  November,  December  and 
January  in  which  shipments,  any  part  of 
which  is  allocated  to  Class  I  milk,  are 
made  from  the  plant  on  less  than  11  days 
during  such  month  to  such  pasteurizing 
and  bottling  plant,  or  to  a  plant  or  plants 
supplying  such  pasteurizing  or  bottling 
plant  unless  such  plant  was  a  producer 
milk  plant  in  at  least  four  of  the  pre¬ 
ceding  months  of  February  through  Sep¬ 
tember:  And  provided  further,  That  in 
the  case  of  a*system  operation  in  which 
the  same  handler  operates  both  a  pas¬ 
teurizing  and  bottling  plant (s)  qualified 
as  a  producer  milk  plant (s)  under  para¬ 
graph  (a)  of  this  section  and  two  or  more 
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receiving  plants  qualified  to  ship  milk  to 
his  pasteurizing  and  bottling  plant(s), 
any  of  such  qualified  receiving  plants  as 
the  handler  may  designate  shall  be  con¬ 
sidered  as  a  unit  (system)  upon  written 
notice  to  the  market  administrator  set¬ 
ting  forth  the  plants  to  be  included  as 
a  unit  and  the  period  during  which  such 
designation  shall  apply.  Such  notice 
and  notice  of  any  changes  in  designa¬ 
tion,  shall  be  furnished  on  or  before  the 
15th  day  of  the  month  preceding  the 
month  to  which  the  notice  applies. 

I  961.8  Nonproducer  milk  plant. 
“Nonproducer  milk  plant”  means  any 
milk  manufacturing,  processing,  bottling 
or  distributing  plant  other  than  a  pro¬ 
ducer  milk  plant. 

§  961.9  Handler.  “Handler”  means 
any  person  wherever  located  or  operat¬ 
ing,  who  engages  in  the  handling  of  milk 
which  is  disposed  of  in  the  marketing 
area  as  milk,  or  skim  milk. 

§961.10  Producer.  “Producer”  means 
any  person,  except  a  producer-handler, 
who  produces  milk  which  is  received  di¬ 
rectly  at  a  producer  milk  plant. 

§961.11  Producer -handler.  “Pro¬ 
ducer-handler”  means  any  person  who 
operates  as  his  own  personal  enterprises 
both  a  dairy  farm  and  a  producer  milk 
plant  from  which  Class  I  milk  is  dis¬ 
posed  of  in  the  marketing  area,  but  who 
receives  no  milk  from  producers. 

§  961.12  Producer  milk.  “Producer 
milk”  means  milk  delivered  by  one  or 
more  producers. 

§  961.13  Product  pounds.  “Product 
pounds”  means  the  total  pounds  of  milk, 
skim  milk,  cream  or  butterfat  including 
the  skim  milk  equivalent  of  all  concen¬ 
trated  milk  products  and  other  milk 
products  in  any  form  which  enter  into 
the  accounting  as  a  source  of  supply  for 
a  producer  milk  plant. 

§  961.14  Other  source  milk.  “Other 
source  milk”  means  all  receipts  from  any 
source  in  the  form  of  products  designated 
as  Class  II  pursuant  to  §  961.41  (b)  which 
are  reprocessed  or  converted  to  another 
product  during  the  month  and  all  re¬ 
ceipts  in  the  form  of  Class  I  products 
from  any  source  other  than  producers 
and  producer  milk  plants  other  than 
those  operated  by  producer-handlers. 

§961.15  Certified  milk.  Certified 
milk  is  milk  which  is  produced,  packaged 
and  sold  under  the  label  of  certified  milk 
in  accordance  with  the  rules  and  regula¬ 
tions  promulgated  by  the  American  As¬ 
sociation  of  Medical  Commissions. 

MARKET  ADMINISTRATOR 

§  961.20  Designation.  The  agency  for 
the  administrator  of  this  part  shall  be 
a  market  administrator,  selected  by  the 
Secretary,  who  shall  be  entitled  to  such 
compensation  as  may  be  determined  by, 
and  shall  be  subject  to  removal  at  the 
discretion  of,  the  Secretary. 

§  961.21  Powers.  The  market  admin¬ 
istrator  shall  have  the  following  powers 
with  respect  to  this  part : 

(a)  To  administer  its  terms  and 
provisions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 


(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  961.22  Duties.  The  market  admin¬ 
istrator  shall  perform  all  duties  neces¬ 
sary  to  administer  the  terms  and  pro¬ 
visions  of  this  part,  including  but  not 
limited  to  the  following: 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions ; 

(c)  Obtain  a  bond  in  a  reasonable 
amount,  and  with  reasonable  surety 
thereon,  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay,  out  of  the  funds  provided  by 
§  961.85,  (1)  the  cost  of  his  bond  and  of 
the  bonds  of  his  employees,  (2)  his  own 
compensation  and  (3)  all  other  expenses 
necessarily  incurred  by  him  in  the  main¬ 
tenance  and  functioning  of  his  office  and 
in  the  performance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and  upon  request 
by  the  Secretary,  surrender  the  same  to 
his  successor  or  to  such  other  person 
as  the  Secretary  may  designate; 

(f)  Publicly  disclose  to  the  handlers 
and  producers,  at  his  discretion,  the 
name  of  any  person  who  within  5  days 
after  the  day  upon  which  he  is  required 
to  perform  such  acts,  has  not  made  (1) 
reports  pursuant  to  §§  961.30  and  961.31 
or  (2)  payments  pursuant  to  §§961.80 
through  961.85; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  required  by  the  Secretary; 

(h)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers  and 
handlers,  general  statistics  and  informa¬ 
tion  concerning  the  operation  of  this 
part; 

(i)  Verify  all  reports  and  payments 
by  each  handler  by  audit,  if  necessary, 
of  such  handlers’  records  and  the  records 
of  any  other  handler  or  person  upon 
whose  utilization  the  classification  of 
milk  and  butterfat  for  such  handler 
depends ; 

(j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate 
the  following: 

(1)  The  5th  day  of  each  month,  the 
Class  II  price  and  the  handler  butterfat 
differential,  both  for  the  preceding 
month ; 

(2)  The  15th  day  of  the  month  pre¬ 
ceding  the  start  of  each  calendar  quarter, 
the  Class  I  price  for  such  calendar 
quarter ; 

(3)  The  15th  day  of  each  month,  the 
uniform  price  for  each  handler  com¬ 


puted  pursuant  to  §  961.71,  the  utiliza¬ 
tion  percentage  for  such  handlers,  and 
the  differentials  applicable  pursuant  to 
§§  961.81  and  961.82  all  for  the  preceding  < 
month; 

(4)  The  15th  day  of  each  month  the 
names  and  locations  of  all  nonproducer 
milk  plants  which  supplied  milk  or  skim 
milk  during  the  preceding  month  to  a 
producer  milk  plant (s),  any  part  of 
which  milk  or  skim  milk  was  allocated 
to  Class  I  milk;  and 

(5)  Promptly  after  receipt  of  notice 
from  any  handler  of  unit  (system)  des¬ 
ignations,  or  of  changes  therein,  pursu¬ 
ant  to  the  second  proviso  of  §  961.7  (b) 
the  names  and  locations  of  plants  so 
designated. 

REPORTS  AND  RECORDS 

§  961.30  Reports  of  receipts  and  utili¬ 
zation.  On  or  before  the  10th  day  after 
the  end  of  each  month,  each  handler, 
except  a  producer-handler,  shall  report 
for  each  of  his  producer  milk  plants  for 
such  month  to  the  market  administrator 
in  the  detail  and  on  forms  prescribed  by 
the  market  administrator: 

(a)  Receipts  of  producer  milk  (in¬ 
cluding  such  handler’s  own  production) ; 

(b)  Receipts  from  other  producer 
milk  plant (s) ; 

(c)  Receipts  of  other  source  milk; 

(d)  The  utilization  of  all  milk,  milk 
products  and  butterfat  required  to  be  re¬ 
ported  pursuant  to  this  section;  and 

(e)  Inventories  of  milk  and  milk  prod¬ 
ucts  on  hand  at  the  beginning  and  end 
of  the  month. 

§  961.31  Other  reports,  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  prescribe. 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator 
as  follows: 

(1)  On  or  before  the  25th  day  after 
the  end  of  the  month  for  each  of  his 
producer  milk  plants  his  producer  pay¬ 
roll  for  such  month  which  shall  show 
for  each  producer,  (i)  his  name  and  ad¬ 
dress,  (ii)  the  total  pounds  of  milk  re¬ 
ceived  from  such  producer,  (iii)  the 
average  butterfat  content  of  such  milk, 
and  (iv)  the  net  amount  of  such  han¬ 
dler’s  payment  together  with  the  price 
paid  and  the  amount  and  nature  of  any 
deductions; 

(2)  His  purchases,  if  any,  of  sweet 
cream  showing  the  quantity  and  source 
of  each  such  purchase  and  the  cost 
thereof  at  Philadelphia; 

(3)  Within  10  days  after  the  market 
administrator’s  request,  with  respect  to 
any  producer  for  whom  such  information 
is  not  in  the  files  of  the  market  adminis¬ 
trator,  and  with  respect  to  a  period  or 
periods  of  time  designated  by  the  market 
administrator,  (i)  the  name  and  ad¬ 
dress,  (ii)  the  total  pounds  of  milk  re¬ 
ceived,  (iii)  the  average  butterfat  test 
of  milk  received,  and  (iv)  the  number 
of  days  upon  which  milk  was  received; 

(4)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  of 
milk  and  milk  products  as  the  market 
administrator  may  prescribe;  and 
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(5)  Promptly  after  milk  Is  first  re¬ 
ceived  from  any  producer,  (i)  the  name 
and  address  of  such  producer,  (ii)  the 
date  upon  which  such  milk  was  first 
received,  and  (iii)  the  plant  at  which 
such  milk  was  received. 

§  961.32  Verification  of  reports.  Each 
handler  shall  permit  the  market  admin¬ 
istrator  or  his  agent,  or  such  other  per¬ 
son  as  the  Secretary  may  designate, 
during  the  usual  hours  of  business,  to 

(a)  verify  the  information  contained  in 
reports  submitted  in  accordance  with 
this  section  and  (b)  weigh  milk  received 
from  each  producer  and  sample  and  test 
milk  for  butterfat. 

§  961.33  Retention  of  records.  All 
books  and  records  required  under  this 
order  to  be  made  available  to  the  mar¬ 
ket  administrator  shall  be  retained  by 
the  handler  for  a  period  of  three  years 
to  begin  at  the  end  of  the  calendar 
month  to  which  such  books  and  records 
pertain:  Provided,  That  if.  within  such 
three-year  period,  the  market  admin¬ 
istrator  notifies  the  handler  in  writing 
that  the  retention  of  such  books  and 
records,  or  of  specified  books  and  records, 
is  necessary  in  connection  with  a  pro¬ 
ceeding  under  section  8c  (15)  (A)  of 
the  act  or  a  court  action  specified  in  such 
notice,  the  handler  shall  retain  such 
books  and  records,  or  specified  books  and 
records,  until  further  written  notifica¬ 
tion  from  the  market  administrator. 
In  either  case  the  market  administrator 
shall  give  further  written  notification  to 
the  handler  promptly  upon  the  termina¬ 
tion  of  the  litigation  or  when  the  records 
are  not  longer  necessary  in  connection 
therewith. 

CLASSIFICATION 

§  961.40  Milk  to  be  classified.  All  milk 
and  milk  products  received  within  the 
month  at  producer  milk  plants  and 
which  is  required  to  be  reported  pursu¬ 
ant  to  §  961.30  shall  be  classified  by  the 
market  administrator  pursuant  to  the 
provisions  of  §§  961.41  through  961.47. 

§  961.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  961.43  through  961.45  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  milk  and  skim  milk  (including  the 
milk  or  skim  milk  equivalent  of  con¬ 
centrated  milk,  and  of  dry  whole  milk, 
condensed  skim  milk  and  nonfat  dry 
milk  used  in  reconstituting  or  fortifying 
any  Class  I  product)  and  butterfat  dis¬ 
posed  of  in  fluid  form  as  milk,  skim  milk, 
buttermilk,  milk  drinks  (plain  or 
flavored),  concentrated  milk,  or  any 
mixture  of  milk,  cream,  or  skim  milk 
containing  less  than  18  percent  butter¬ 
fat  (except  sterilized  products  in  her¬ 
metically  sealed  containers,  ice  cream 
mixes,  ice  milk  mixes  and  eggnog)  in¬ 
cluding  such  products  which  are:  (1) 
Disposed  of  to  retail  establishments 
which  dispose  of  milk  both  for  fluid 
ar^d  other  uses,  (2)  contained  in 
inventory  variations  of  milk  and  milk 
products  designated  as  Class  I  milk,  or 

(3)  not  accounted  for  as  Class  II  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  milk,  skim  milk  and  butterfat: 

(1)  used  to  produce  any  product  other 


than  those  designated  as  Class  I  milk 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion;  (2)  dumped  or  disposed  of  for  live¬ 
stock  feed;  (3)  disposed  of  in  bulk  and 
used  in  soup,  candy,  bakery  products  or 
any  other  nondairy  commercial  food 
product;  (4)  contained  in  inventory 
variation  of  cream  and  (5)  in  actual 
plant  shrinkage  not  in  excess  of  2  per¬ 
cent  of  the  total  pounds  of  producer  milk 
received  by  handler  at  all  of  his  pro¬ 
ducer  milk  plants;  and  (6)  in  shrinkage 
of  other  source  milk. 

§  961.42  Shrinkage.  The  market  ad¬ 
ministrator  shall  allocate  shrinkage  at 
the  producer  milk  plant  (s)  of  each 
handler  as  follows: 

(a)  Compute  the  shrinkage  of  product 
pounds  of  milk  and  butterfat; 

(b)  Allocate  the  resulting  amounts 
pro  rata  to  the  handler (s)  receipts  of 
product  pounds  of  milk  and  butterfat, 
respectively,  in  producer  milk  and  in 
other  source  milk. 

§  961.43  Responsibility  of  handlers 
and  reclassification  of  milk,  (a)  All 
milk,  skim  milk  and  butterfat  required 
to  be  classified  shall  be  Class  I  milk  un¬ 
less  the  handler  who  first  receives,  such 
milk,  skim  milk  and  butterfat  proves 
to  the  market  administrator  that  such 
milk,  skim  milk  and  butterfat  should  be 
classified  otherwise. 

(b)  Any  milk,  skim  milk  and  butter¬ 
fat  shall  be  reclassified  if  verification  by 
the  market  administrator  discloses  that 
the  original  classification  was  incorrect. 

§  961.44  Transfers  of  milk.  Milk  and 
skim  milk  containing  less  than  18  per¬ 
cent  butterfat  disposed  of  each  month 
from  a  producer  milk  plant  shall  be 
classified:  .» 

(a)  As  Class  I  milk  if  transferred  in 
the  form  of  products  designated  as  Class 

I  milk  in  §  961.41  (a)  to  a  producer  milk 
plant  of  another  handler,  except  a  pro¬ 
ducer-handler,  unless  utilization  as  Class 

II  milk  is  claimed  by  both  handlers  in 
their  reports  submitted  for  the  month  to 
the  market  administrator  pursuant  to 
§  961.30:  Provided,  That  the  milk  or  skim 
milk  so  assigned  to  Class  II  milk  shall 
be  limited  to  the  amount  thereof  re¬ 
maining  in  Class  II  milk  in  the  plant  of 
the  transferee  handler  after  the  alloca¬ 
tion  of  receipts  from  plants  subject  to 
regulation  under  other  Federal  orders 
pursuant  to  subparagraph  (6)  of  §  961.47 
(a)  and  (b)  and  any  additional  amount 
of  milk  and  skim  milk  shall  be  classified 
as  Class  I  milk:  And  provided, further. 
That  if  either  or  both  handlers  have 
received  other  source  milk,  the  milk  and 
skim  milk  so  transferred  shall  be  classi¬ 
fied  at  both  plants  so  as  to  allocate  the 
greatest  possible  Class  I  utilization  to 
the  producer  milk  of  both  handlers; 

(b)  As  Class  I  milk  if  transferred  to 
a  producer-handler  in  the  form  of  prod¬ 
ucts  designated  as  Class  I  milk  in  §  961.41 
(a); 

(c)  As  Class  I  milk  if  transferred  in 
bulk  to  a  nonproducer  milk  plant  unless: 
(1)  the  handler  claims  a  Class  II  utiliza¬ 
tion;  (2)  the  buyer  maintains  books  and 
records  showing  the  utilization  of  all 
milk  and  skim  milk  at  his  plant  which 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose  of 


verification;  and  (3)  not  less  than  an 
equivalent  amount  of  milk  and  skim  milk 
was  actually  used  as  Class  II  milk  in 
such  buyer’s  plant. 

§  961.45  Transfers  of  cream.  Cream 
containing  18  percent  or  more  butterfat 
disposed  of  each  month  from  a  producer 
milk  plant  shall  be  classified:  (a)  as 
Class  II  milk  if  transferred  to  a  producer 
milk  plant  of  another  handler:  Provided, 
That  the  cream  so  assigned  to  Class  II 
milk  shall  be  limited  to  the  amount 
thereof  remaining  in  Class  II  milk  in  the 
plant  of  the  transferee  handler  after  the 
allocation  of  receipts  from  plants  sub¬ 
ject  tq  regulation  under  other  Federal 
orders,  pursuant  to  subparagraph  (6)  of 
§  961.47  (a)  and  (b)  and  any* additional 
amounts  of  cream  shall  be  classified  as 
Class  I  milk;  (b)  as  Class  II  milk  if 
transferred  to  a  producer-handler;  and 

(c)  as  Class  II  milk  if  transferred  to  a 
nonproducer  milk  plant. 

§  961.46  Computation  of  milk  and 
butterfat  in  each  class.  For  each  month, 
the  market  administrator  shall  correct 
for  mathematical  and  other  obvious  er¬ 
rors  the  reports 'of  each  handler  sub¬ 
mitted  pursuant  to  §  961.30  and  compute 
the  total  product  pounds  of  milk  and 
milk  products  and  the  pounds  of  butter¬ 
fat  respectively,  in  Class  I  milk  and  Class 
II  milk  in  the  producer  milk  plant  (s)  of 
such  handler. 

§  961.47  Allocation  of  milk,  skim 
milk,  and  butterfat  classified.  After 
making  the  computations  pursuant  to 
§  961.46  the  market  administrator  shall 
determine  the  classification  of  producer 
milk  for  each  handler  as  follows: 

(a)  The  gross  product  pounds  of  milk 
and  milk  products  classified  shall  be  al¬ 
located  in  the  following  manner: 

(1)  Subtract  from  the  total  product 
pounds  in  Class  II  milk  the  product 
pounds  in  producer  milk  classified  pur¬ 
suant  to  §  961.41  (b)  (5) ; 

(2)  Subtract  from  the  remaining 
product  pounds  in  Class  II  milk  the  total 
product  pounds  of  milk  and  milk  prod¬ 
ucts  in  receipts  from  producer-handlers; 

(3)  Subtract  from  the  total  product 
pounds  in  Class  I  milk  the  product 
pounds  of  receipts  of  certified  milk  in 
packaged  form; 

(4)  Subtract  from  the  remaining 
product  pounds  in  each  class.  In  sequence 
beginning  with  Class  II  milk,  the  prod¬ 
uct  pounds  in  receipts  of  other  source 
milk  in  the  form  of  cream  containing 
18  percent  or  more  butterfat  and  the 
milk  or  skim  milk  equivalent  of  such 
receipts  of  concentrated  and  dried  milk 
or  skim  milk  utilized  in  a  reconstituted 
or  fortified  product  and  other  Class  II 
products  which  are  reprocessed  during 
the  month; 

(5)  Subtract  from  the  remaining  prod¬ 
uct  pounds  in  Class  II  milk  the  product 
pounds  in  the  form  of  Class  I  products 
received  as  other  source  milk  (except 
from  plants  exempted  from  regulation 
pursuant  to  §  961.61) :  Provided,  That 
during  the  months  of  October  through 
January,  if  the  product  pounds  of  such 
receipts  exceed  the  remaining  product 
pounds  in  Class  II  the  balance  shall  be 
subtracted  from  the  remaining  product 
pounds  in  Class  I  milk ; 


9614 


PROPOSED  RULE  MAKING 


(6)  Subtract  from  the  remaining  prod¬ 
uct  pounds  in  each  class,  in  sequence,  be¬ 
ginning  with  Class  II  milk,  the  product 
pounds  in  the  form  of  Class  I  products 
received  from  plants  subject  to  regula¬ 
tion  under  other  Federal  orders ; 

(7)  Subtract  from  the  product  pounds 
remaining  in  each  class  the  product 
pounds  in  receipts  from  producer  milk 
plants  of  other  handlers  and  assigned 
to  such  class  pursuant  to  §§  961.44  and 
961.45:  Provided,  That  if  the  product 
pounds  of  such  receipts  to  be  subtracted 
from  Class  II  milk  are  greater  than  the 
remaining  product  pounds  in  such  class, 
the  balance  shall  be  subtracted  from  the 
remaining  product  pounds  of  Class  I 
milk; 

(8)  Add  to  the  remaining  product 
pounds  in  Class  II  milk  the  product 
pounds  subtracted  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph; 

(9)  If  the  remaining  product  pounds 
in  both  classes  exceeds  the  product 
pounds  of  producer  milk,  subtract  such 
excess  from  the  remaining  product 
pounds  in  series  beginning  with  Class  II 
jnilk.  Any  amount  so  subtracted  shall  be 
known  as  overage. 

(b)  Butterfat  shall  be  allocated  under 
the  same  procedure  outlined  for  gross 
product  pounds  in  paragraph  (a)  of  this 
section. 

(c)  Divide  the  pounds  of  butterfat  in 

each  class  by  the  hundredweight  of  prod¬ 
uct  pounds  in  such  class  to  determine  the 
weighted  average  butterfat  content  of 
each  class.  , 

MINIMUM  PRICES 

§  961.50  Class  prices.  Except  as  set 
forth  in  §  961.53,  each  handler  shall  pay, 
at  the  time  and  in  the  manner  set  forth 
in  §  961.80  for  each  hundredweight  of 
milk  containing  3.7  percent  of  butterfat 
received  at  his  producer  milk  plant (s) 
during  each  month  from  producers  or  a 
cooperative  association  not  less  than  the 
following  prices,  subject  to  the  differen¬ 
tials  set  forth  in  §§  961.51  and  961.52: 

(a)  Class  I  milk.  For  each  month  the 
price  per  hundredweight  of  Class  I  milk 
shall  be  the  price  computed  pursuant  to 
subparagraphs  (1)  through  (8)  of  this 
paragraph. 

(1)  Compute  an  index  of  wholesale 
commodity  prices  by  averaging  the  four 
latest  weekly  index  figures  of  wholesale 
commodity  prices  published  by  the  Bu¬ 
reau  of  Labor  Statistics,  United  States 
Department  of  Labor,  and  convert  the 
result  to  a  1936-1940  base  period  by  di¬ 
viding  by  0.5108. 

(2)  Compute  an  index  of  prices  paid  by 
Pennsylvania  farmers  per  hundred¬ 
weight  for  20  percent  protein  mixed  dairy 
feed,  using  a  1936-1940  base  period,  by 
dividing  by  0.01776  the  monthly  price  for 
such  feed  published  by  the  Pennsylvania 
Federal-State  Crop  Reporting  Service. 

(3)  Compute  an  index  of  prices  re¬ 
ceived  by  Pennsylvania  farmers  for  farm 
products  except  dairy,  in  a  1936-1940 
base  period,  by  dividing  the  monthly 
index  published  by  the  Pennsylvania 
Federal-State  Crop  Reporting  Service  on 
a  1910-1914  base  by  1.0915,  and  adjust  the 
result  for  seasonal  variation  by  dividing 
by  the  applicable  figure  indicated  below 
for  each  month: 


January,  February,  March _ _ _  Of.  96 

April,  May,  June _ _  1.  00 

July,  August,  September _  1.  04 

October,  November,  December _ _  1.  00 


(4)  Compute  an  index  of  prices  paid 
for  milk  by  selected  Midwest  conden- 
series,  using  a  1936-40  base  period,  by 
dividing  by  0.013945  the  monthly  average 
price  paid  by  selected  Midwest  conden- 
series  as  reported  by  the  United  States 
Department  of  Agriculture,  and  adjust 
the  result  for  seasonal  variation  by  di¬ 
viding  by  the  applicable  figure  indicated 
below  for  each  month: 

January _  1. 02  July _ -  0. 97 

February _  1.02  August _  1.00 

March _  1. 01  September _  1.  00 

April _  0. 99  October _ _  1. 00 

May _  0. 98  November _  1. 02 

June _  0. 96  December _  1. 03 

(5)  Compute  an  index  of  average  daily 
pounds  of  Class  I  milk  sold  by  all  han¬ 
dlers  during  the  previous  month,  except 
that  milk  which  is  moved  to  plants  out¬ 
side  of  New  Jersey  and  Delaware  from 
which  no  routes  are  operated  in  the  mar¬ 
keting  area,  using  a  1936-40  base  period, 
by  dividing  the  monthly  figure  by  16.640, 
and  adjust  the  result  for  seasonal  varia¬ 
tion  by  dividing  by  the  applicable  figure 
indicated  below  for  each  month: 

January _  0. 98  July _  0.  99 

February _  0. 99  August _  0. 99 

March _  1.00  September _  1. 04 

April _  0. 99  October _  1. 05 

May _  0.98  November _  1.02 

June _  0. 98  December _  0. 99 

(6)  Divide  the  sum  of  the  indexes  cal¬ 
culated  in  subparagraphs  (1)  through 
(5)  of  this  paragraph  by  5.  This  figure 
shall  be  the  formula  index,  and  shall 
determine  the  Class  I  price  for  each 
calendar  quarter  in  accordance  with  the 
following  table,  subject  to  the  provisions 
of  subparagraphs  (7)  and  (8)  of  this 
paragraph.  The  price  for  each  calendar 
quarter  shall  be  determined  by  the  index 
value  calculated  and  announced  in  the 
month  preceding  the  calendar  quarter,  in 
accordance  with  the  bracket  shown  in  the 
following  table  in  which  such  index  value 
is  included,  for  if  such  index  value  is  not 
within  a  bracket,  the  price  for  the 
calendar  quarter  shall  be  determined  by 
the  adjacent  index  bracket  which  is  the 
same  as  or  nearest  to  the  bracket  equiva¬ 
lent  to  the  price  in  the  previous  quarter. 


Class  I  Price  Schedule— Class  I  Price  per 
Hundredweight 


Formula  Index 

Jan.,  Feb., 
Mar.,  July., 
Aug.,  Sept. 

Apr.,  May, 
June 

Oct.,  Nov., 
Dec. 

116.3-120.3 . 

S3. 29 

$2.89 

$3.69 

124.1-128.1 . 

3. 49 

3.09 

3.89 

131.0-135.9 . . 

3.69 

3.29 

4.09 

139.6-143.6 . 

3.89 

3.  49 

4.29 

147.4-151.4 . 

4.09 

3.69 

4.49 

155.2-159.2 . 

4.29 

3.89 

4.69 

163.6-167.0. . 

4.49 

4.09 

4.89 

170.8-174.8 . 

4.69 

4.29 

5.09 

178.5-182.5. . 

4.89 

4. 49 

5.29 

186.3-190.3 . 

5.09 

4.69 

5.  49 

194.1-198.1 . 

5.29 

4.89 

6.69 

201.9-205.9 . 

5.  49 

5. 09 

6.89 

209.7-213.7 . 

5.69 

5.29 

6  09 

217.5-221.5 . 

5.89 

5.  49 

6.29 

225.2-229.2 . 

6.09 

5.69 

6.  49 

233.6-237.0 . 

6.29 

5.89 

6.69 

240.8-244.8 . 

6.49 

6. 09 

6.89 

248.6-252.6? . 

6.69 

6.29 

7.09 

256.4-260.4 . 

6.89 

6.49 

7.29 

If  the  formula  index  is  more  than 
260.4,  this  table  shall  be  extended  at  the 


same  rate  as  in  the  three  highest  index 
brackets  shown  above. 

(7)  For  any  calendar  quarter  the  Class 
I  price  shall  be  40  cents  more  than  the 
price  prescribed  in  subparagraph  (6)  of 
this  paragraph,  if  receipts  of  milk  from 
producers  during  the  12-month  period 
ending  with  the  second  preceding  month, 
excluding  receipts  at  plants  which  were 
not  producer  milk  plants  during  3  con¬ 
secutive  months,  are  less  than  115  per¬ 
cent  of  total  Class  I  sales  by  handlers 
in  the  same  period;  except  that  a  price 
adjustment  pursuant  to  this  subdivision 
shall  not  exceed  an  amount  which  will 
result  in  a  Class  I  price  equal  to  the  Class 
I  price  for  the  same  quarter  of  the  pre¬ 
ceding  year  plus  80  cents. 

(8)  For  any  calendar  quarter  the 
Class  I  price  shall  be  40  cents  less  than 
the  price  prescribed  in  subparagraph 
(6)  of  this  paragraph,  if  receipts  of  milk 
from  producers  during  the  12 -month  pe¬ 
riod  ending  with  the  second  preceding 
month,  excluding  receipts  at  plants 
which  were  not  producer  milk  plants 
during  3  consecutive  months,  are  more 
than  137  percent  of  total  Class  I  sales  by 
handlers  in  the  same  period ;  except  that 
a  price  adjustment  pursuant  to  this  sub¬ 
division  shall  not  exceed  an  amount, 
which  will  result  in  a  Class  I  price  equal 
to  the  Class  I  price  for  the  same  quarter 
of  the  preceding  year  minus  80  cents. 

(b)  Class  II  milk.  The  price  per 
hundredweight  of  Class  II  milk  during 
each  month  shall  be  the  sum  of  the 
values  calculated  by  the  market  admin¬ 
istrator  pursuant  to  subparagraphs  (1) 
and  (2)  of  this  paragraph. 

(1)  Butterfat.  Add  all  market  quo¬ 
tations  (using  the  midpoint  of  any 
weekly  range  as  one  quotation)  of  prices 
per  40-quart  can  of  fresh  sweet  cream 
of  bottling  quality  of  40  percent  butter¬ 
fat  content,  not  including  prices  for 
cream  carrying  special  municipal  ap¬ 
provals,  reported  at  Philadelphia  for 
each  week  ending  within  the  month  by 
the  United  States  Department  of  Agri¬ 
culture,  divide  by  the  number  of  quota¬ 
tions,  subtract  $2.00  and  divide  by  9.19: 
Provided,  That  such  butterfat  value  shall 
not  be  less  than  3.7  times  120  percent  of 
the  average  of  the  daily  wholesale  selling 
price  for  Grade  A  (92-score)  butter  at 
New  York  as  reported  by  the  United 
States  Department  of  Agriculture  for  the 
month  for  which  payment  is  to  be  made, 
less  18.0  cents. 

(2)  Skim  milk.  From  the  average  of 
all  the  prices  per  pound  for  nonfat  dry 
milk  made  by  the  roller  process  sold  as 
“other  brands”  for  human  consumption 
in  bags  or  barrels  by  carlots  (using  mid¬ 
point  of  any  range  as  one  quotation), 
published  during  such  month  in  “Pro¬ 
ducer’s  Price  Current”,  subtract  5  cents, 
multiply  by  .90  and  multiply  by  7.5. 

§  961.51  Butterfat  differential  to 
handlers.  For  milk  containing  more  or 
less  than  3.7  percent  butterfat,  the  class 
prices  for  the  month  calculated  pursu¬ 
ant  to  §  961.50  shall  be  increased  or  de¬ 
creased,  respectively,  for  each  one-tenth 
of  one  percent  variation  in  butterfat 
content  by  the  amount  calculated  pursu¬ 
ant  to  §  961.50  (b)  (1)  divided  by  37 
and  rounded  to  the  nearest  one-tenth 
cent. 
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§  961.52  Location  differential  to  han¬ 
dlers— (.  a)  Class  I  milk.  For  that  milk 
received  from  producers  at  a  producer 
milk  plant  located  45  miles  from  City 
Hall  in  Philadelphia,  Pennsylvania,  by 
shortest  highway  distance  as  determined 
by  the  market  administrator,  and  clas¬ 
sified  as  Class  I  milk,  the  Class  I  price 
set  forth  in  §  961.50  (a)  shall  be  reduced 
23  cents  per  hundredweight  plus  one  and 
one-half  cent  for  each  additional  10 
miles  distance,  or  fraction  thereof,  which 
such  plant  is  located  from  City  Hall  in 
Philadelphia:  Provided,  That  for  pur¬ 
pose  of  calculating  such  location  differ¬ 
ential,  in  the  case  of  a  handler  who 
operates  multiple  producer  milk  plants 
as  a  system,  the  Class  I  utilization  allo¬ 
cated  to  producer  receipts  pursuant  to 
§961.47  shall  be  assigned  first  to  pro¬ 
ducer  receipts  at  the  plant  located  near¬ 
est  the  City  Hall  in  Philadelphia  and  any 
remaining  Class  I  utilization  shall  be 
assigned  to  the  remaining  plants  in  the 
system,  in  sequence,  beginning  with  the 
plant  next  nearest  the  City  Hall  in 
Philadelphia:  And  provided  further. 
That  in  the  case  of  such  multiple  plant 
handler  who  receives  both  Grade  A  and 
standard  milk,  the  receipt  of  Grade  A 
milk  shall  first  be  assigned  in  the  se¬ 
quence  set  forth  in  the  first  proviso  of 
this  paragraph  to  the  extent  of  actual 
disposition  as  Grade  A  milk  in  Class  I 
and  any  remaining  receipts  of  Grade  A 
milk  shall  be  assigned  in  conjunction 
with  standard  milk  under  the  first  pro¬ 
viso  of  this  paragraph. 

(b)  Class  II  milk.  For  that  milk  re¬ 
ceived  from  producers  at  a  producer  milk 
plant  located  45-70  miles  from  City  Hall 
in  Philadelphia,  Pennsylvania,  by  short¬ 
est  highway  distance,  as  determined  by 
the  market  administrator,  and  classified 
as  Class  II  milk,  the  Class  II  price  set 
forth  in  §  961.50  (b)  shall  be  reduced  5 
cents  per  hundredweight  plus  one  cent 
for  each  additional  70  miles  distance,  or 
fraction  thereof,  which  such  plant  is 
located  from  City  Hall  in  Philadelphia. 

§  961.53  Class  I  milk  disposed  of  in 
the  New  York-New  Jersey  marketing 
area.  The  price  to  be  paid  by  handlers 
for  Class  I  milk  disposed  of  in  the  New 
York-New  Jersey  marketing  area  (Part 
927  of  this  chapter)  shall  be  the  Class 
I-A  price  computed  pursuant  to  such 
part  less  such  payment  as  is  required  on 
such  milk  pursuant  to  such  part. 

§  961.54  Equivalent  prices  or  indexes. 
If  for  any  reason  a  price  or  index  speci¬ 
fied  by  this  part  for  use  in  computing 
class  prices  or  other  purposes  is  not  re¬ 
ported  or  published  in  the  manner  de¬ 
scribed  in  this  part,  the  market  admin¬ 
istrator  shall  use  a  price  or  index  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
or  comparable  with  the  factor  which  is 
specified. 

APPLICATION  OF  PROVISIONS 

§  961.60  Handlers  who  receive  no  milk 
from  producers.  Sections  961.40  through 
961.47,  961.50  through  961.53,  961.70 
through  961.71  and  961.80  through  961.85 
shall  not  apply  to  a  producer-handler 
nor  to  a  handler  whose  sole  source  of 
milk  supply  consists  of  receipts  from 
other  producer  milk  plants. 

No.  232 - 7 


§  961.61  Plants  subject  to  other  Fed - 
eral  orders.  A  plant  specified  in  para¬ 
graphs  (a),  (b)  or  (c)  of  this  section 
shall  be  exempt  from  regulation  under 
this  order  except  that  the  operator 
thereof  shall,  writh  respect  to  total  re¬ 
ceipts  and  utilization  at  such  plant, 
make  reports  to  the  market  administra¬ 
tor  at  such  time  and  in  such  manner  as 
the  market  administrator  may  require 
(in  lieu  of  the  reports  required  pursuant 
to  §§  961.30  through  961.31)  and  allow 
verification  of  such  reports  by  the  market 
administrator. 

(a)  Any  distributing  or  supply  plant 
which  disposes  of  Class  I  milk  in  the 
marketing  area  but  which  is  a  fully  reg¬ 
ulated  plant  under  Part  927  of  this 
chapter. 

(b)  Any  other  distributing  plant 
which  would  be  subject  to  the  classifi¬ 
cation  and  pricing  provisions  of  another 
order  issued  pursuant  to  the  act  unless 
a  greater  volume  of  Class  I  milk  is  dis¬ 
posed  of  from  such  plant  to  retail  or 
wholesale  outlets  (except  producer  milk 
plants)  in  the  Philadelphia  marketing 
area  than  in  the  marketing  area  regu¬ 
lated  pursuant  to  such  other  order. 

(c)  Any  other  supply  plant  which 
would  be  subject  to  the  classification  and 
pricing  provisions  of  another  order  is¬ 
sued  pursuant  to  the  act  unless  such 
plant  disposes  of  a  greater  volume  of 
Class  I  milk  to  producer  milk  plants  un¬ 
der  the  Philadelphia  order  than  to  plants 
distributing  in  the  marketing  area  reg¬ 
ulated  pursuant  to  such  other  order. 

DETERMINATION  OF  UNIFORM  PRICES 

§  961.70  Net  obligation  of  handlers. 
The  net  obligation  of  each  handler  for 
producer  milk  received  at  his  producer 
milk  plant  (s)  each  month  shall  be  the 
sum  of  money  computed  by  the  market 
administrator  as  follows: 

(a)  Multiply  the  total  hundredweight 
of  such  milk  in  each  class  by  the  appli¬ 
cable  class  price; 

(b)  Add  together  the  resulting 
amounts ; 

(c)  Add  the  amounts  computed  by 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  961.47  (a)  (9)  and  (b)  by  the  appli¬ 
cable  class  price; 

(d)  Add  or  subtract  as  the  case  may 
be  the  amount  necessary  to  correct  er¬ 
rors  discovered  by  the  market  adminis¬ 
trator  in  the  verification  of  such  han¬ 
dler’s  receipts  and  utilization  of  milk  for 
the  previous  month (s) ;  and 

(e)  Add  any  amount  computed  pur¬ 
suant  to  §  961.83  as  a  result  of  Grade  A 
sales  in  excess  of  the  milk  received  from 
designated  Grade  A  producers. 

§  961.71  Computation  of  uniform 
prices  for  handlers.  For  each  month  the 
market  administrator  shall  compute  a 
uniform  price  for  the  producer  milk  re¬ 
ceipts  received  by  each  handler  as 
follows: 

(a)  Add  to  the  amount  computed 
pursuant  to  §  961.70  the  total  of  the  lo¬ 
cation  differential  deductions  applicable 
pursuant  to  §  961.82; 

(b)  Add  or  subtract  for  each  one- 
tenth  percent  that  the  average  butterfat 
content  of  producer  milk  received  by 
such  handler  is  less  or  more,  respectively, 


than  3.7  percent  an  amount  computed 
by  multiplying  such  difference  by  the 
butterfat  differential  to  producers  com¬ 
puted  pursuant  to  §  961.81  and  multiply¬ 
ing  the  result  by  the  total  hundredweight 
of  producer  milk; 

(c)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the  uni¬ 
form  price  for  such  handler  for  the  pre¬ 
ceding  month; 

(d)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  received  by  such  handler.  The  re¬ 
sult,  less  any  fraction  of  a  cent  per 
hundredweight,  shall  be  known  as  the 
uniform  price  for  such  handler  for  milk 
of  3.7  butterfat  content,  f.  o.  b.  market. 

PAYMENTS 

§  961.80  Payments  to  producers. 
Each  handler  shall  make  payment  to 
each  producer  for  milk  received  from 
such  producer  as  follows :  Provided,  That 
with  respect  to  producers  whose  milk  was 
caused  to  be  delivered  to  such  handler  by 
a  cooperative  association  which  is  au¬ 
thorized  to  collect  payment  for  such  milk, 
the  handler  shall,  if  requested  in  writing 
by  the  cooperative  association,  pay  such 
association  an  amount  equal  to  the  sum 
of  the  individual  payments  otherwise 
payable  to  such  producers  in  accordance 
with  this  section: 

(a)  On  or  before  the  last  day  of  each 
month  each  handler  shall  make  pay¬ 
ment  for  milk  received  during  the  first 
15  days  of  such  month  at  not  less  than 
such  handler’s  estimate  of  his  uniform 
price  per  hundredweight  but  in  no  event 
less  than  the  price  per  hundredweight  for 
Class  II  milk  for  the  preceding  month. 

(b)  On  or  before  the  20th  day  after 
each  month  each  handler  shall  make 
payment  for  milk  received  during  such 
month  at  not  less  than  the  uniform  price 
per  hundredweight  computed  for  such 
handler  pursuant  to  §  961.71,  subject  to 
the  butterfat  differential  computed  pur¬ 
suant  to  §  961.81,  the  location  differential 
computed  pursuant  to  §961.82  and  Grade 
A  premiums  in  §  961.83  less  proper  de¬ 
ductions  authorized  in  writing  by  such 
producers  and  less  payment  made  pur¬ 
suant  to  paragraph  (a)  of  this  section. 

(c)  On  or  before  the  20th  day  of  each 
month  each  handler  shall  pay  a  coopera¬ 
tive  association  which  is  a  handler,  with 
respect  to  milk,  skim  milk  and  cream  re¬ 
ceived  by  him  from  a  producer  milk  plant 
operated  by  such  cooperative  association 
not  less  than  an  amount  computed  by 
multiplying  the  minimum  prices  in  each 
class  subject  to  butterfat  differential 
computed  pursuant  to  §  961.51  and  the 
location  differential  of  the  buying  han¬ 
dler  computed  pursuant  to  §  961.52  by 
the  hundredweight  of  such  milk  in  each 
class. 

§  961.81  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
to  be  paid  each  producer  pursuant  to 
§  961.80  shall  be  increased  or  decreased, 
for  each  one-tenth  of  one  percent  which 
the  average  butterfat  content  of  his  milk 
is  above  or  below  3.7  percent,  respective¬ 
ly,  at  a  rate  determined  by  dividing  by 
37  the  butterfat  value  computed  pursuant 
to  §  961.50  (b)  (1)  and  rounded  to  the 
nearest  full  cent. 
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5  961.82  Location  differential  to  pro¬ 
ducers.  In  making  payments  to  pro¬ 
ducers  pursuant  to  §  961.80,  the  applica¬ 
ble  uniform  prices  to  be  paid  for  producer 
milk  received  at  a  producer  milk  plant 
located  at  least  45  miles  from  the  City 
Hall  in  Philadelphia,  Pennsylvania,  by 
shortest  highway  distance  as  determined 
by  the  market  administrator,  shall  be 
reduced  23  cents  plus  one  and  one-half 
cent  for  each  additional  10  miles  dis¬ 
tance,  or  fraction  thereof,  which  such 
plant  is  located  from  the  City  Hall  in 
Philadelphia. 

§  961.83  Premium  for  Grade  A  milk. 
In  addition  to  the  uniform  price  and  all 
other  payments  required  pursuant  to 
§§  961.80  through  961.82  each  handler 
shall  pay  for  milk,  which  he  has  desig¬ 
nated  as  qualified  under  the  Common¬ 
wealth  of  Pennsylvania  Department  of 
Health  or  the  New  Jersey  Department  of 
Health  requirements  for  sale  as  Grade 
A  milk  and  which  is  delivered  to  a  plant 
similarly  qualified  (so  long  as  such  re¬ 
quirements  are  in  effect  as  a  separate 
grade),  40  cents  per  hundredweight  of 
Grade  A  milk  received  from  producers  of 
10,000  bacteria  or  less  per  c.  c.  and  25 
cents  per  hundred  weight  of  Grade  A 
milk  received  from  producers  of  more 
than  10,000  but  less  than  25,000  bacteria, 
times  the  ratio  of  such  milk  sold  as  Grade 
A  either  in  fluid  form  or  as  products 
manufactured  from  Grade  A  milk  to  the 
total  quantity  of  Grade  A  milk  received 
from  producers:  Provided,  That  in  ad¬ 
dition  to  the  above  payments  each 
handler  shall  add  to  the  value  of  his  milk 
computed  pursuant  to  §  961.70,  40  cents 
per  hundredweight  of  milk  sold  by  a 
handler  as  Grade  A  in  excess  of  the  milk 
received  from  designated  Grade  A  pro¬ 
ducers  for  whom  the  handler  has  main¬ 
tained  adequate  laboratory  records  which 
qualify  such  producers  for  the  40-cent  or 
25 -cent  premiums  described  in  this 
section. 

§  961.81  Adjustment  of  accounts. 
Whenever  audit  by  the  market  adminis¬ 
trator  of  any  handler’s  reports,  books, 
records,  accounts,  or  verification  of 
weights  and  butterfat  tests  of  milk  or 
milk  products  disclosed  errors  resulting 
in  money  due  a  producer  or  the  market 
administrator,  from  such  handler,  or  due 
such  handler  from  the  market  adminis¬ 
trator,  the  market  administrator  shall 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

§  961.85  Expense  of  administration. 
As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  handler 
shall  pay  to  the  market  administrator 
on  or  before  the  20th  day  after  the  end 
of  the  month  for  such  month  2  cents  per 
hundredweight,  or  such  amount  not  ex¬ 
ceeding  2  cents  per  hundredweight  as  the 
Secretary  may  prescribe,  with  respect  to 
all  (a)  receipts  of  producer  milk  includ¬ 
ing  such  handler’s  own  production,  and 

(b)  receipts  of  milk  from  nonproducer 
milk  plants  which  are  classified  as  Class  I 
■  milk. 

§  961.86  Termination  of  obligations. 
The  provisions  of  the  section  shall  apply 


to  any  obligation  under  this  part  for  the 
payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  received 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation  unless 
within  such  two-year  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  be 
complete  upon  mailing  to  the  handler’s 
last  known  address,  and  it  shall  contain 
but  need  not  be  limited  to,  the  following 
information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month (s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  market 
administrator,  the  account  for  which  it 
is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  ad¬ 
ministrator  or  his  representatives  all 
books  and  records  required  by  this  part 
to  be  made  available,  the  market  admin¬ 
istrator  may,  within  the  two-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until  the 
first  day  of  the  calendar  month  following 
the  month  during  which  all  such  books 
and  records  pertaining  to  such  obligation 
are  made  available  to  the  market  admin¬ 
istrator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  two  years  after  the 
end  of  the  calendar  month  during  which 
the  milk  involved  in  the  claim  was  re¬ 
ceived  if  an  underpayment  is  claimed, 
or  two  years  after  the  end  of  the  calendar 
month  during  which  the  payment  (in¬ 
cluding  deduction  or  set-off  by  the 
market  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler  within  the 
applicable  period  of  time,  files,  pursuant 
to  section  8c  (15)  (A)  of  the  act,  a 
petition  claiming  such  money. 

EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  961.90  Effective  time.  The  provi¬ 
sions  of  this  part  or  any  amendment  to 
this  part  shall  become  effective  at.  such 
time  as  the  Secretary  may  declare  and 


shall  continue  in  force  until  suspended  or 
terminated  pursuant  to  §  961.91. 

§  961.91  Suspension  or  termination. 
The  Secretary  may  suspend  or  terminate 
this  part  or  any  provisions  of  this  part' 
whenever  he  finds  this  part  or  any  pro¬ 
visions  of  this  part  obstructs  or  does  not 
tend  to  effectuate  the  declared  policy  of 
the  act.  This  part  shall  terminate,  in 
any  event,  whenever  the  provisions  of 
the  act  authorizing  it  cease  to  be  in 
effect. 

§  961.92  Continuing  obligations.  If 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder,  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person  (in¬ 
cluding  the  market  administrator),  such 
further  actU  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination. 

§  961. S3  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  the  provisions 
of  this  part,  except  this  section,  the  mar¬ 
ket  administrator,  or  such  liquidating 
agent  as  the  Secretary  may  desig¬ 
nate,  shall,  if  so  directed  by  the  Secre¬ 
tary,  liquidate  the  business  of  the  market 
administrator’s  office,  dispose  of  all 
property  in  his  possession  or  control,  in¬ 
cluding  accounts  receivable,  and  execute 
and  deliver  all  assignment  or  other  in¬ 
struments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  nec¬ 
essary  expenses  of  liquidating  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  961.100  Agents.  The  Secretary 
may,  by  designation  in  writing,  name 
any  officer  or  employee  of  the  United 
States  to  act  as  his  agent  or  representa¬ 
tive  in  connection  with  any  of  the  pro¬ 
visions  of  this  part. 

§  961.101  Separability  of  provisions. 
If  any  provision  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances 
is  held  invalid,  the  application  of  such 
provision  and  of  the  remaining  provisions 
of  this  part,  to  other  persons  or  cir¬ 
cumstances  shall  not  be  affected  thereby. 

[F.  R.  Doc.  57-9913;  Filed,  Nov.  29,  1957; 

8:50  a.  m.] 
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Milk  in  Colorado  Springs-Pueblo, 
Colo.,  Marketing  Area 

NOTICE  OF  HEARING  ON  PROPOSED  MARKET¬ 
ING  AGREEMENT  AND  ORDER  REGULATING 
HANDLING 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
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procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  notice  is  hereby 
given  of  a  public  hearing  to  be  held  in  the 
Acacia  Hotel,  Colorado  Springs,  Colo¬ 
rado,  beginning  at  10:00  a.  m.,  local  time 
on  December  16,  1957,  with  respect  to  a 
proposed  marketing  agreement  and 
order  to  regulate  the  handling  of  milk 
in  the  Colorado  Springs-Pueblo,  Colo¬ 
rado,  marketing  area. 

This  public  hearing  is  for  the  purpose 
of  receiving  evidence  with  respect  to  eco¬ 
nomic  and  marketing  conditions,  which 
relate  to  the  proposed  marketing  agree¬ 
ment  and  order,  hereinafter  set  forth, 
and  any  appropriate  modifications 
thereof;  and  for  the  purpose  of  de¬ 
termining  (1)  whether  the  handling  of 
milk  in  the  area  proposed  for  regulation 
is  in  the  current  of  interstate  or  foreign 
commerce  or  directly  burden,  obstructs, 
or  affects  interstate  or  foreign  commerce, 
(2)  whether  there  is  need  for  a  market¬ 
ing  agreement  or  order  regulating  the 
handling  of  milk  in  the  area,  and  (3) 
whether  provisions  specified  in  the  pro¬ 
posals  or  some  other  provisions  ap¬ 
propriate  to  the  terms  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended,  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

The  proposals  set  forth  below  have  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Colorado 
Springs-Pueblo,  Colorado,  Marketing 
Area  Proposed  by :  The  Colorado  Springs 
Milk  Producers  Association,  Inc.,  and  the 
Pueblo  Dairy  Exchange,  Inc.: 

DEFINITIONS 

§  994.1  Act.  “Act”  means  Public  Act 
No.  10,  73d  Congress,  as  amended,  and  as 
re-enacted  and  amended  by  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.). 

§  994.2  Secretary.  “Secretary”  means 
the  Secretary  of  Agriculture  or  any  offi¬ 
cer  or  employee  of  the  United  States  au¬ 
thorized  to  exercise  the  powers  or  to 
perform  the  duties  of  the  Secretary  of 
Agriculture. 

§  994.3  Department.  “Department” 
means  the  United  States  Department  of 
Agriculture  or  such  other  Federal  agency 
authorized  to  perform  the  price  report¬ 
ing  functions  specified  herein. 

§  994.4  Person.  “Person”  means  any 
individual,  partnership,  corporation,  as¬ 
sociation,  or  any  other  business  unit. 

§  994.5  Cooperative  association.  “Co¬ 
operative  association”  means  any  cooper¬ 
ative  association  of  producers  which  the 
Secretary  determines,  after  application 
by  the  association ; 

(a)  To  be  qualified  under  the  pro¬ 
visions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members;  and 

(c)  To  be  engaged  in  making  sales  or 
marketing  milk  or  its  products  for  its 
members. 

§  994.6  Colora-do  Springs-Pueblo, 
Colorado,  marketing  area.  “Colorado 


Springs-Pueblo,-  Colorado,  marketing 
area,”  hereinafter  called  the  “marketing 
area,”  means  all  territory  within  the 
counties  of  El  Paso,  Fremont,  Pueblo, 
Crowley,  Huerfano,  and  Otero,  all  in  the 
State  of  Colorado.  All  Government  res¬ 
ervations  within  this  territory  shall  be 
considered  part  of  the  marketing  area. 

§  994.7  Producer.  “Producer”  means 
any  person,  other  than  a  producer- 
handler,  who  produces  milk  in  compli¬ 
ance  with  fluid  milk  product  require¬ 
ments  of  a  duly  constituted  health  au¬ 
thority  having  jurisdiction  within  the 
marketing  area,  and  whose  milk  is  re¬ 
ceived  at  a  pool  plant. 

§  994.8  Producer -handler.  “Producer- 
handler”  means  any  person  who  produces 
milk  and  operates  a  pasteurizing  plant 
but  who  receives  no  milk  from  other  dairy 
farmers. 

§  994.9  Handler.  “Handler”  means 
any  person  in  his  capacity  as  the  opera¬ 
tor  of  a  pasteurizing  plant  or  a  supply 
plant. 

§  994.10  Pasteurizing  plant.  “Pas¬ 
teurizing  plant”  means  a  plant  which 
pasteurizes  and  packages  fluid  milk 
products  and  which  is: 

(a)  Located  in  the  marketing  area  and 
disposes  of  such  products  on  routes  in  the 
marketing  area;  or 

(b)  Located  outside  the  marketing 
area  and  disposes  of  not  less  than  1,000 
pounds  per  day  of  such  products  on 
routes  in  the  marketing  area. 

§  994.11  Supply  plant.  “Supply 
plant”  means  a  plant,  other  than  a  pas¬ 
teurizing  plant,  from  which  fluid  milk 
products  are  supplied  to  a  pasteurizing 
plant. 

§  994.12  Pool  plant.  “Pool  plant” 
means : 

(a)  A  pasteurizing  plant;  or 

(b)  A  supply  plant,  not  less  than  50 
percent  of  whose  milk  is  shipped  to  pas¬ 
teurizing  plants  during  the  month. 

§  994.13  Nonpool  plant.  “Nonpool 
plant”  means  any  milk  receiving  manu¬ 
facturing,  or  processing  plant  other  than 
a  pool  plant. 

§  994.14  Producer  milk.  “Producer 
milk”  means  skim  milk  or  butterfat  con¬ 
tained  in  milk  received  from  producers. 

§  994.15  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
butterfat  in  milk  other  than  producer 
milk. 

§  994.16  Fluid  milk  product.  “Fluid 
milk  product”  means  milk  (including 
frozen  or  concentrated  milk),  chocolate 
milk,  chocolate  drink,  fluid  cream  (sweet 
or  sour) ,  yoghurt,  eggnog,  skim  milk  and 
fortified  skim  milk. 

§  994.17  Route.  “Route”  means  any 
delivery  to  retail  or  wholesale  outlets  (in¬ 
cluding  delivery  by  a  vendor  or  a  sale 
from  a  plant  or  plant  store)  of  any  fluid 
milk  product,  other  than  a  delivery  to  a 
pool  plant  or  nonpool  plant. 

§  994.18  Base  milk.  “Base  milk” 
means  producer  milk  received  by  a  han¬ 
dler  from  a  producer  which  is  not  in  ex¬ 


cess  of  such  producer’s  daily  base  deter¬ 
mined  pursuant  to  §  994.100  multiplied 
by  the  number  of  days  in  the  month. 

§  994.19  Excess  milk.  “Excess  milk” 
means  producer  milk  received  by  a  han¬ 
dler  from  a  producer  which  is  in  excess 
of  base  milk. 

§  994.20  Chicago  butter  price.  “Chi¬ 
cago  butter  price”  means  the  simple 
average  as  computed  by  the  market  ad¬ 
ministrator  of  the  daily  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  per  pound  of  92-score 
bulk  creamery  butter  at  Chicago,  as  re¬ 
ported  by  the  Department  for  the  period 
from  the  26th  day  of  the  immediately 
preceding  month  through  the  25th  day 
of  the  current  month. 

§  994.21  Chicago  powder  price.  “Chi¬ 
cago  powder  price”  means  the  carlot 
price  per  pound  of  nonfat  dry  milk,  spray 
process,  for  human  consumption,  f.  o.  b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  by  the  Department 
for  the  period  from  the  26th  day  of  the 
immediately  preceding  month  through 
the  25th  day  of  the  current  month. 

MARKET  ADMINISTRATOR 

§  994.30  Designation.  The  agency 
for  the  administration  of  this  part  shall 
be  a  “market  administrator”  selected  by 
the  Secretary.  He  shall  be  entitled  to 
such  compensation  as  may  be  determined 
by  the  Secretary  and  shall  be  subject  to 
removal  at  his  discretion. 

§  994.31  Powers.  The  market  admin¬ 
istrator  shall  have  the  following  powers 
with  respect  to  this  order: 

(a)  To  administer  its  terms  and  pro-  t 
visions ; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions ; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 
and 

(d)  To  recommend  amendments  to  the 
Secretary. 

§  994.32  Duties.  The  market  admin¬ 
istrator  shall  perform  all  duties  neces¬ 
sary  to  administer  the  terms  and  pro¬ 
visions  of  this  order,  including,  but  not 
limited  to  the  following: 

(a)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  his  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions ; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  the  funds  received  pur¬ 
suant  to  §  994.96: 

(1)  The  cost  of  his  bond  and  the 
bonds  of  his  employees ; 

(2)  His  own  compensation;  and 
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(3)  All  other  expenses  except  those 
Incurred  under  §  994.-95  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties ; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and,  upon  request 
by  the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(f)  Publicly  disclose  to  handlers  and 
producers,  at  his  discretion,  unless  other¬ 
wise  directed  by  the  Secretary,  by  posting 
in  a  conspicuous  place  in  his  office  and 
by  such  other  means  as  he  deems  ap¬ 
propriate,  the  name  of  any  person  who, 
after  the  date  upon  which  he  is  required 
to  perform  such  acts,  has  not  made  re¬ 
ports  or  made  available  records  and  fa¬ 
cilities  pursuant  to  §§  994.40  through 
994.43,  or  payments  pursuant  to  §§  994.90 
through  994.96; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(h)  On  or  before  the  10th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests  the  amount  and  class  utilization 
of  producer  milk  delivered  by  members 
of  such  association  to  each  handler  re¬ 
ceiving  such  milk.  For  the  purpose  of 
this  report,  the  milk  so  received  shall  be 
prorated  to  each  class  in  accordance 
with  the  total  utilization  of  producer 
milk  by  such  handler; 

(i)  Verify  all  reports  and  payments  of 
each  handler,  by  audit  of  such  handler’s 
records  and  the  records  of  any  other 

.  handler  or  person  upon  whose  utilization 
the  classification  of  skim  milk  and 
butterfat  for  such  handler  depends;  and 
by  such  other  means  as  are  necessary; 

(j)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers,  and 
handlers,  general  statistics  and  informa¬ 
tion  which  do  not  reveal  confidential 
information;  and 

•  (k)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
and  mail  to  each  handler  at  his  last 
known  address,  a  notice  of  each  of  the 
following: 

(1)  The  6th  day  of  each  month,  the 
Class  I  price  and  butterfat  differential 
for  the  month;  computed  pursuant  to 
§§  994.61  and  994.62,  respectively; 

(2)  The  6th  day  of  each  month,  the 
Class  II  price  and  the  Class  III  price  and 
the  butterfat  differential  for  the  preced¬ 
ing  month,  computed  pursuant  to 
§§  994.61  and  994.62,  respectively; 

(3)  The  10th  day  of  each  month,  the 
uniform  price  for  producer  milk  com¬ 
puted  pursuant  to  §  994.81,  the  base  price 
and  the  excess  price  computed  pursuant 
to  §  994.82,  and  the  butterfat  differen¬ 
tial  computed  pursuant  to  §  994.83,  all 
for  the  preceding  month. 

REPORTS,  RECORDS,  AND  FACILITIES 

§  994.40  Reports  of  sources  and  utili¬ 
zation.  On  or  before  the  7th  day  after 
the  end  of  each  month,  each  handler,  ex¬ 
cept  a  producer-handler,  shall  report 
for  each  of  his  pool  plants  for  such 


month  to  the  market  administrator  In 
the  detail  and  on  forms  prescribed  by 
the  market  administrator  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(1)  Producer  milk; 

(2)  Fluid  milk  products  received  from 
other  pool  plants; 

(3)  Other  source  milk; 

(4)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month ; 
and 

(b)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  including  separate  statements  as 
to  the  disposition  of  Class  I  milk  on 
routes  entirely  outside  the  marketing 
area,  and  inventories  of  fluid  milk  prod¬ 
ucts  on  hand  at  the  end  of  the  month. 

(c)  On  or  before  the  7th  day  after  the 
end  of  each  month,  each  handler  shall 
report  to  the  market  administrator  in  the 
detail  and  on  the  forms  prescribed  by 
the  market  administrator  for  each  of  his 
nonpool  plants  from  which  fluid  milk 
products  are  disposed  of  during  the 
month  on  routes  in  the  marketing  area 
the  quantities  of  skim  milk  and  butter¬ 
fat  contained  in: 

(1)  Milk  received  from  farmers  who 
produce  Grade  A  milk; 

(2)  Fluid  milk  products  received  from 
pool  plants ; 

(3)  Milk  or  milk  products  received 
from  any  other  source ; 

(4)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month; 

(5)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported ; 

(6)  The  amount  of  gross  payment 
made  to  farmers  who  produce  Grade  A 
milk;  and 

(7)  Such  other  information  as  the 
market  administrator  may  prescribe. 

§  994.41  Other  reports,  (a)  Each  pro¬ 
ducer-handler  shall  make  reports  to  the 
market  administrator  at  such  time  and 
in  such  manner  as  the  market  adminis¬ 
trator  may  prescribe ; 

(b)  Each  handler,  except  a  producer- 
handler,  shall  report  to  the  market  ad¬ 
ministrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator; 

(1)  On  or  before  the  7th  day  of  each 
month,  the  aggregate  quantity  of  base 
and  excess  milk  received  at  his  pool 
plants  for  the  preceding  month ; 

( 2 )  On  or  before  the  20th  day  after  the 
end  of  the  month,  for  each  of  his  pool 
plant,  his  producers  payroll  for  that 
month,  which  shall  show  for  each  pro¬ 
ducer; 

(i)  His  name  and  address; 

(ii)  The  total  pounds  of  milk  received 
from  such  producer,  including  the 
pounds  of  base  milk; 

(iii)  The  days  for  which  milk  was  re¬ 
ceived  from  such  producer ; 

(iv)  The  average  butterfat  content  of 
such  milk,  and 

(v)  The  net  amount  of  the  handler’s 
payment  to  the  producer,  together  with 
the  price  paid  and  the  amount  and  na¬ 
ture  of  any  deductions; 

(3)  On  or  before  the  first  day  other 
source  milk  is  received  in  the  form  of 
fluid  milk  product  at  his  pool  plants  his 
intention  to  receive  such  product,  and  on 
or  before  the  last  day  such  product  is 


received,  his  intention  to  discontinue  re¬ 
ceipt  of  such  product;  and 

(4)  Such  other  information  with  re¬ 
spect  to  his  sources  and  utilization  of 
butterfat  and  skim  milk,  and  at  such 
times,  as  the  market  administrator  shall 
prescribe. 

§  994.42  Records  and  facilities.  Each 
handler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  during 
the  usual  hours  of  business  such  ac¬ 
counts  and  records  of  his  operations  and 
such  facilities  as  are  necessary  for  the 
market  administrator  to  verify  or  estab¬ 
lish  the  correct  data  for  each  month, 
including,  but  not  limited  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  tests  for  butter¬ 
fat  and  other  content  of  all  products 
handled ; 

(c)  The  pounds  of  skim  milk  and 
butterfat  contained  in  or  represented  by 
all  items  of  products  on  hand  at  the 
beginning  and  end  of  each  month;  and 

(d)  Payments  to  producers,  including 
any  deductions,  and  the  disbursement  of 
money  so  deducted. 

§  994.43  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  month  to  which 
such  books  and  records  pertain:  Pro¬ 
vided,  That  if,  within  such  three-year 
period,  the  market  administrator  notifies 
the  handler  in  writing  that  the  reten¬ 
tion  of  such  books  and  records,  or  of 
specfied  books  and  records,  is  necessary 
in  connection  with  a  proceeding  under 
section  8c  (15)  (A)  of  the  act  or  a  court 
action  specified  in  such  notice,  the 
handler  shall  retain  such  books  and 
records,  or  specified  books  and  records, 
until  further  notification  from  the  mar¬ 
ket  administrator.  In  either  case,  the 
market  administrator  shall  give  further 
written  notification  to  the  handler 
promptly  upon  the  termination  of  the 
litigation  or  when  the  records  are  no 
longer  necessary  in  connection  therewith. 

CLASSIFICATION  OF  MILK 

§  994.50  Skim  milk  and  butterfat  to 
be  classified.  The  skim  milk  and  butter¬ 
fat  to  be  reported  for  pool  plants  pur¬ 
suant  to  §  994.40  shall  be  classified  by  the 
market  administrator,  pursuant  to  the 
provisions  of  §§  994.51  through  994.55. 

§  994.51  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  994.52  through  994.55,  the  classes  of 
utilization  shall  be  as  follows : 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  skim  milk  (including  reconstituted 
and  concentrated  nonfat  milk  solids) 
and  butterfat: 

(1)  Disposed  of  from  the  plant  in  the 
form  of  fluid  milk  products,  except  those 
classified  pursuant  to  paragraph  (c)  (3) 
of  this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  milk  or  Class  III  milk; 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  (including  reconstituted 
and  concentrated  nonfat  milk  solids) 
and  butterfat  used  to  produce  ice  cream, 
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frozen  desserts,  ice  cream  mix,  imitation 
ice  cream  mix,  cottage  cheese,  frozen 
dessert  mix,  and  evaporated  milk,  in 
hermetically  sealed  cans; 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce  any  product  other 
than  a  fluid  milk  product  or  a  Class  II 
product; 

(2)  Contained  in  inventories  of  fluid 
milk  products  on  hand  at  the  end  of  the 
month ; 

(3)  Disposed  of  as  skim  milk  for  live¬ 
stock  feed;  and 

(4)  Dumped  as  skim  milk  if  with  the 
prior  approval  of  the  market  adminis¬ 
trator. 

§  994.52  Responsibility  of  handlers. 
All  skim  milk  and  butterfat  to  be  classi¬ 
fied  pursuant  to  this  part  shall  be  classi¬ 
fied  as  Class  I  milk,  unless  the  handler 
who  received  such  skim  milk  and  but¬ 
terfat  established  to  the  satisfaction  of 
the  market  administrator  that  it  should 
be  classified  as  Class  II  milk  or  Class  III 
milk. 

§  994.53  Transfers,  (a)  Skim  milk 
and  butterfat  transferred  to  a  pool  plant 
of  another  handler  (except  a  producer- 
handler)  in  the  form  of  fluid  milk 
products  shall  be  classified  so  as  to  result 
in  the  maximum  assignment  of  the  pro¬ 
ducer  milk  of  both  handlers  to  Class  I 
milk.  Any  additional  amounts  of  skim 
milk  and  butterfat  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  claim  utilization  thereof  in  an¬ 
other  class  in  their  reports  submitted 
pursuant  to  §  994.40:  Provided,  That  the 
skim  milk  or  butterfat  so  assigned  to 
Class  II  milk  or  Class  III  milk  shall  be 
limited  to  the  respective  amounts  thereof 
remaining  at  the  pool  plants  of  the  re¬ 
ceiving  handler  after  the  subtraction  of 
other  source  milk  pursuant  to  §  994.55; 

(b)  Skim  milk  and  butterfat  trans¬ 
ferred  to  the  plant  of  a  producer- 
handler  in  the  form  of  fluid  milk 
products,  shall  be  classified  as  Class  I 
milk; 

(c)  Skim  milk  and  butterfat  trans¬ 
ferred  in  bulk  form  as  milk,  skim  milk, 
or  cream  to  a  nonpool  plant  shall  be 
classified  as  Class  I  milk  unless: 

(1)  The  transferee-plant  is  located 
less  than  50  miles  from  the  El  Paso 
County  Court  House  by  the  shortest 
hard-surfaced  highway  distance,  as  de¬ 
termined  by  the  market  administrator; 

(2)  The  transferring  handler  claims 
classification  in  Class  II  milk  or  Class 
III  milk  in  his  report. 

(3)  The  operator  of  the  nonpool  plant 
maintains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
at  such  plant  which  are  made  available 
if  requested  by  the  market  administrator 
for  the  purpose  of  verification ;  and 

(4)  Not  less  than  an  equivalent 
amount  of  skim  milk  and  butterfat  was 
actually  utilized  in  the  nonpool  plant  in 
the  use  indicated  in  such  report:  Pro¬ 
vided,  That  if  it  is  found  that  an  equiva¬ 
lent  amount  of  skim  milk  and  butterfat 
was  not  actually  used  in  such  plant,  in 
such  indicated  use,  the  quantity  trans¬ 
ferred  in  excess  of  such  actual  use  shall 
be  classified  as  Class  I  milk. 


FEDERAL  REGISTER 

§  994.54  Computation  of  skim  milk 
and  butterfat  in.  each  class.  For  each 
month,  the  market  administrator  shall 
correct  for  mathematical  and  other 
obvious  errors,  the  report  submitted  by 
each  handler  pursuant  to  §  994.40  and 
compute  the  total  pounds  of  skim  milk 
and  butterfat  respectively,  in  Class  I 
milk,  Class  II  milk  and  Class  III  milk  at 
all  of  the  pool  plants  of  such  handler: 
Provided,  That  the  skim  milk  contained 
in  any  product  utilized;  produced  or 
disposed  of  by  the  handler  during  the 
month  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product,  plus  all 
of  the  water  originally  associated  with 
such  solids. 

§  994.55  Allocation  of  skim  milk  and 
butterfat  classified,  (a)  The  pounds  of 
skim  milk  remaining  in  each  class  after 
making  the  following  computations  with 
respect  to  the  pool  plants  of  each  han¬ 
dler,  shall  be  the  pounds  of  skim  milk  in 
such  class  allocated  to  the  producer  milk 
of  such  handler; 

(1)  Subtract  from  the  pounds  of  skim 
milk  in  series  beginning  with  Class  III 
milk  the  pounds  of  skim  milk  in  other 
source  milk; 

(2)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  the  lowest  available 
class  the  pounds  of  skim  milk  contained 
in  inventory  fluid  milk  products  on  hand 
at  the  beginning  of  the  month; 

(3)  Subtract  the  pounds  of  skim  milk 
in  fluid  milk  products  received  from  pool 
plants  of  other  handlers  from  the  pounds 
of  skim  milk  remaining  in  the  class  to 
which  assigned,  pursuant  to  §  994.53; 
and 

(4)  If  the  pounds  of  skim  milk  re¬ 
maining  in  all  classes  exceed  the  pounds 
of  skim  milk  in  producer  milk,  subtract 
such  excess  from  the  pounds  of  skim 
milk  remaining  in  the  various  classes  in 
series  beginning  with  Class  III  milk. 
Any  amount  so  subtracted  shall  be  called 
“overage”; 

(b)  Determine  the  pounds  of  butter¬ 
fat  in  each  class  to  be  allocated  to  pro¬ 
ducer  milk  in  the  manner  prescribed  in 
paragraph  (a)  of  this  section  for  deter¬ 
mining  the  allocation  of  skim  milk  to 
producer  milk; 

(c) -  Add  the  pounds  of  skim  milk  and 
the  pounds  of  butterfat  in  each  class 
calculated  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  and  determine 
the  percentage  of  butterfat  in  the  pro¬ 
ducer  milk  allocated  to  each  class. 

MINIMUM  PRICES 

§  994.60  Basic  formula  price.  The 
basic  formula  price  for  each  month  to  be 
used  in  determining  the  class  prices,  set 
forth  in  §  994.61,  shall  be  the  higher  of 
the  prices  computed  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section, 
rounded  to  the  nearest  cent: 

(a)  Determine  the  average  of  the 
basic,  or  field  prices  paid  or  to  be  paid 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  content  received  from 
farmers  during  the  month  at  the  follow¬ 
ing  plants  or  places  for  which  prices  have 
been  reported  to  the  market  admins- 
trator  or  the  Department: 


Located  at : 
Coopersville,  Mich. 
Mt.  Pleasant,  Mich. 
Sparta,  Mich. 
Wayland,  Mich. 
Belleville,  Wis. 
Manitowoc,  Wis. 
New  Glarus,  Wis. 


New  London,  Wis. 
Oconomowoc,  Wis. 
Orfordvllle,  Wis. 
Richland  Center, 
Wis. 

West  Bend,  Wis. 


(b)  The  price  per  hundredweight 
computed  as  follows : 

(1)  Multiply  by  4.24  the  Chicago  but¬ 
ter  price; 

(2)  Multiply  by  8.2  the  Chicago  pow¬ 
der  price; 

(3)  From  the  sum  of  the  results  ar¬ 
rived  at  under  subparagraphs  (1)  and 
(2)  of  this  paragraph  subtract  81  cents. 


§  994.61  Class  prices.  Subject  to  the 
provisions  of  §§  994.62  and  994.63,  each 
handler  shall  pay  producers  at  the  time 
and  in  the  manner  set  forth  in  §  994.90 
not  less  than  the  following  prices  per 
hundredweight  of  milk  of  3.5  percent 
butterfat  content : 

(a)  Class  I  milk.  The  price  for  Class 

I  milk  shall  be  the  basic  formula  price 
for  the  preceding  month  plus  $2.40; 

(b)  Class  II  milk.  The  price  for  Class 

II  milk  shall  be  the  basic  formula  price 
for  the  current  month  plus  60  cents. 

(c)  Class  III  milk.  The  price  for  Class 

III  milk  shall  be  the  price  computed  pur¬ 
suant  to  §  994.60  (b)  for  the  current 
month. 

§  994.62  Butterfat  differentials  to 
handlers.  For  each  class  of  milk  con¬ 
taining  more  or  less  than  3.5  percent 
butterfat,  the  class  prices  calcuated  pur¬ 
suant  to  §  994.61  shall  be  increased  or 
decreased,  respectively,  for  each  one- 
tenth  percent  of  butterfat  by  an  amount 
computed  by  multiplying  the  Chicago 
butter  price  for  the  preceding  month  by 
1.20  and  dividing  the  result  by  10. 


§  994.63  Location  differentials  to  han¬ 
dlers.  For  milk  received  from  producers 
at  a  pool  plant  located  outside  Pueblo, 
El  Paso,  Adams,  Arapahoe,  Jefferson 
and  Denver  Counties,  and  which  is  as¬ 
signed  to  Class  I  milk,  the  price  specified 
in  §  994.61  (a)  shall  be  reduced  at  the 
rate  set  forth  in  the  following  schedule, 
calculated  from  the  El  Paso  County 
Court  House  by  the  shortest  hard-sur¬ 
faced  highway  distance  as  determined  by 
the  market  administrator: 


SHORTEST  HIGHWAY  DISTANCE  FROM  EL  PASO 
COUNTY  COURTHOUSE 


Location 
adjustment 
( dollars  per 

Miles  hundredweight) 


0-25_ .  0 

Over  25-50  . -  .  085 

Over  50-75  . -  .  1275 

Over  75-100  . 17 


And  (0.017  for  each  additional  10  miles. 


§  994.64  Use  of  equivalent  prices.  If 
for  any  reason  a  price  quotation  required 
by  this  order  for  other  purposes  is  not 
available  in  the  manner  described,  the 
market  administrator  shall  use  a  price 
determined  by  the  Secretary  to  be  equiv¬ 
alent  to  the  price  which  is  required. 

APPLICATION  OF  PROVISIONS 


§  994.70  Producer -handler.  Sections 
994.50  through  894.55,  994.60  through 
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994.64.  994.80  through  994.85,  994.90 
through  994.96,  and  994.100  through 
994.102  shall  not  apply  to  producer- 
handler. 

§  994.71  Plants  subject  to  other  fed¬ 
eral  orders.  Upon  application  to  the 
market  administrator  and  a  subsequent 
determination  by  the  Secretary,  any- 
plant  specified  in  paragraph  (a)  of  this 
section  shall  be  treated  as  a  nonpool 
plant,  except  that  the  operator  of  such 
plant  shall,  with  respect  to  the  total  re¬ 
ceipts  and  disposition  of  skim  milk  and 
butterfat  at  the  plant,  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  he  may  require 
and  allow  verification  of  such  reports  by 
the  market  administrator: 

(a)  Any  plant  which — 

(1)  Would  otherwise  be  subject  to  the 
classification  and  pricing  provisions  of 
another  order  issued  pursuant  to  the  act; 
and 

(2)  Does  not  dispose  of  a  greater  vol¬ 
ume  of  Class  I  milk  on  routes  in  the 
Colorado  Springs-Pueblo,  Colorado,  mar¬ 
keting  area  than  in  the  marketing  area 
regulated  pursuant  to  such  other  order. 

DETERMINATION  OF  UNIFORM  PRICES 
TO  PRODUCERS 

§  994.80  Computation  of  the  value  of 
producer  milk  for  each  handler.  For 
each  month,  the  market  administrator 
shall  compute  the  value  of  producer  milk 
for  each  handler  as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  computed  pursuant  to 
§  994.55  by  the  applicable  class  price  (ad¬ 
justed  pursuant  to  §  994.63)  and  total 
the  resulting  amounts; 

(b)  Add  an  amount  computed  by  mul¬ 
tiplying  the  pounds  of  any  overage  de¬ 
ducted  from  any  class  pursuant  to 
§  994.55  (a)  (4)  and  (b)  by  the  appli¬ 
cable  class  price; 

(c)  Add  the  amount  computed  by  mul¬ 
tiplying  the  difference  between  the  Class 
III  price  and  the  Class  I  price  by  the 
hundredweight  of  skim  milk  and  butter- 
fat  remaining  in  Class  III  milk  after  the 
calculations  pursuant  to  §  994.55  (a)  (3) 
and  (b)  for  the  preceding  month  or  the 
hundredweight  of  skim  milk  and  butter- 
fat  subtracted  from  Class  I  milk  pur¬ 
suant  to  §  994.55  (a)  (2)  and  (b)  for 
the  current  month,  whichever  is  less; 

(d)  Except  for  milk  received  from  a 
nonpool  plant  subject  to  the  pricing  pro¬ 
visions  of  another  federal  order,  add  an 
amount  computed  by  multiplying  the 
hundredweight  of  skim  milk  and  butter- 
fat  subtracted  from  Class  I  milk  pur¬ 
suant  to  §  994.55  (a)  (1)  by  the  rate  de¬ 
termined  by  subtracting  the  Class  in 
price  from  the  Class  I  price  adjusted  by 
the  location  differential,  pursuant  to 
§  994.63:  Provided ,  That  this  provision 
shall  not  apply  for  months  for  which  in 
excess  of  95  percent  of  producer  milk  is 
classified  as  Class  I  milk. 

§  994.81  Computation  of  the  uniform 
price.  The  market  administrator  shall 
compute  the  uniform  price  per  hundred¬ 
weight  of  producer  milk  of  3.5  percent 
butterfat  content,  as  follows: 

(a)  Combine  into  one  total  the  val¬ 
ues  computed  pursuant  to  §  994.80  for 
the  producer  milk  of  all  handlers  who 
submitted  reports  prescribed  in  §  994.40, 


and  who  are  not  in  default  of  payments 
pursuant  to  §§  994.90  and  994.92; 

(b)  Subtract,  if  the  average  butterfat 
content  of  the  producer  milk  included 
under  paragraph  (a)  of  this  section  is 
greater  than  3.5  percent,  or  add,  if  such* 
average  butterfat  content  is  less  than 
3.5  percent,  an  amount  computed  as  fol¬ 
lows:  Multiply  the  amount  by  which  the 
average  butterfat  content  of  such  milk 
varies  from  3.5  percent  by  the  butterfat 
differential  pursuant  to  §  994.83  and 
multiply  the  result  by  the  total  hundred¬ 
weight  of  such  milk ; 

(c)  Add  an  amount  equal  to  the  sum 
of  the  deduction  to  be  made  from  pro¬ 
ducer  payments  for  location  differentials 
pursuant  to  §  994.84 ; 

(d)  Add  an  amount  equal  to  one-half 
of  the  unobligated  balance  on  hand  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  included  under  paragraph  (a)  of 
this  section;  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  to  restore  the  balance 
in  the  producer-settlement  fund.  The 
resulting  figure  shall  be  the  uniform 
price  per  hundredweight  of  producer 
milk  of  3.5  percent  butterfat  content. 

§  994.82  Computation  of  the  uniform 
prices  for  base  milk  and  excess  milk.  The 
market  administrator  shall  compute  the 
uniform  price  per  hundredweight  for 
base  milk  and  for  excess  milk  each  of 
3.5  percent  butterfat  content,  as  follows: 

(a)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  who  sub¬ 
mitted  reports  pursuant  to  §  994.40  and 
who  are  not  in  default  of  payments  pur¬ 
suant  to  §  994.90  or  §  994.92  by  multiply¬ 
ing  the  hundredweight  of  such  excess 
milk  by  the  Class  III  price:  Provided, 
That  if  the  total  amount  of  excess  milk 
exceeds  the  amount  of  Class  III  milk 
allocated  to  producer  milk,  the  remain¬ 
ing  amount  shall  be  multiplied  by  the 
next  lowest  Class  price  available  for  such 
utilization ; 

(b)  The  uniform  price  for  excess  milk 
shall  be  the  weighted  average  price  of 
the  values  computed  pursuant  to  para¬ 
graph  (a)  of  this  section  less  the  amount 
specified  in  §  994.81  (f) ; 

(c)  Subtract  the  total  value  of  excess 
milk  as  determined  pursuant  to  para¬ 
graph  (a)  of  this  section  from  the  total 
value  of  producer  milk  computed  pur¬ 
suant  to  §  994.81  (a)  and  (b) ; 

(d)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (c)  of  this  section  by 
the  total  hundredweight  of  base  milk  in¬ 
cluded  in  these  computations ;  and 

(e)  Subtract  the  amount  specified  by 
§  994.81  (f)  from  the  price  computed 
pursuant  to  paragraph  (d)  of  this  sec¬ 
tion.  The  resulting  figure  shall  be  the 
uniform  price  for  base  milk  of  3.5  percent 
butterfat  content. 

§  994.83  Butterfat  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices  to 
be  paid  each  producer  shall  be  increased 
or  decreased  for  each  one-tenth  of  one 
percent  which  the  average  butterfat  con¬ 
tent  of  his  milk  is  above  or  below  3.5  per¬ 
cent  respectively,  at  a  rate  determined  by 
multiplying  the  Chicago  butter  price  by 
1.2  and  dividing  the  result  by  10. 


§  994.84  Location  differential  to  pro¬ 
ducers.  The  applicable  uniform  prices 
computed  pursuant  to  §  994.81  and 
§  994.82  to  be  paid  for  producer  milk  re¬ 
ceived  at  a  pool  plant  located  outside 
Pueblo,  El  Paso,  Adams,  Arrapahoe,  Jef. 
ferson  and  Denver  counties  shall  be  re¬ 
duced  according  to  the  location  of  the 
pool  plant  where  such  milk  was  received, 
at  the  rates  set  forth  in  §  994.63. 

§  994.85  Notification  of  handlers.  On 
or  before  the  -10th  day  after  the  end  of 
each  month,  the  market  administrator 
shal.  mail  to  each  handler,  at  his  last 
known  address,  a  statement  showing : 

(a)  The  amount  and  value  of  his  pro¬ 
ducer  milk  in  each  class  and  the  total 
thereof ; 

(b)  The  amount  and  value  of  his  base 
milk  and  excess  milk,  respectively,  and 
the  total  thereof; 

(c)  The  uniform  prices  computed  pur¬ 
suant  to  §§  994.81  and  994.82  and  the 
producer  butterfat  differential  computed 
pursuant  to  §  994.83; 

(d)  The  amounts  to  be  paid  by  such 
handler  pursuant  to  §§  994.92,  994.95, 
and  994.96,  and  the  amount  due  such 
handler  pursuant  to  §  994.93. 

PAYMENTS 

§  994.90  Time  and  method  of  pay¬ 
ment  for  producer  milk,  (a)  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  each  handler  shall  make  payment 
to  each  producer  from  whom  milk  is 
received  as  follows: 

(1)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  uniform  prices  pur¬ 
suant  to  §§  994.81  and  984.82  adjusted  by 
the  butterfat  and  location  differentials 
to  producers,  multiplied  by  the  hundred¬ 
weight  of  base  milk  and  excess  milk  re¬ 
ceived  from  each  producer,  subject  to  the 
following  adjustments: 

(1)  Less  marketing  service  deductions 
made  pursuant  to  §  994.95; 

(ii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  to 
such  producer;  and 

(iii)  Less  advance  payments  and 
proper  deductions  authorized  in  writing 
by  such  producer:  Provided,  That  if  by 
the  date  specified,  such  handler  has  not 
received  full  payment  from  the  market 
administrator  pursuant  to  §  994.93  for 
such  month,  he  may  reduce  pro  rata  his 
payments  to  producers  by  not  more  than 
the  amount  of  such  underpayment. 
Payments  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  the  re¬ 
ceipt  of  the  balance  due  from  the  market 
administrator; 

(2)  On  or  before  the  last  day  of  each 
month,  an  amount  equal  to  not  less  than 
the  Class  II  price  for  the  previous  month 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation,  which  the  market  administrator 
determines  is  authorized  by  its  members 
to  collect  payment  for  their  milk,  and 
which  has  requested  of  any  handler  in 
writing,  such  handler  shall  on  or  before 
the  second  day  prior  to  the  date  on  which 
payments  are  due  individual  producers, 
pay  the  cooperative  association  for  milk 
received  during  the  month  from  the  pro¬ 
ducer-members  of  such  association  as 
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determined  by  the  market  administrator, 
an  amount  equal  to  not  less  than  the 
total  due  such  producer-members  as  de¬ 
termined  pursuant  to  paragraph  (a)  of 
this  section;  and 

(c)  Each  handler  who  received  milk 
from  producers  for  which  payment  is  to 
be  made  to  a  cooperative  association  pur¬ 
suant  to  paragraph  (b)  of  this  section 
shall  report  to  such  cooperative  associa¬ 
tion  or  to  the  market  administrator  for 
transmittal  to  such  cooperative  associa¬ 
tion  for  each  such  producer  as  follows: 

(1)  On  or  before  the  10th  day  of  the 
month,  the  total  pounds  of  milk  received 
during  the  preceding  month ; 

(2)  The  pounds  of  milk  received  each 
day,  together  with  the  butterfat  content 
of  such  milk; 

(3)  The  total  pounds  of  base  and  ex¬ 
cess  milk; 

(4)  The  amount  or  rate  and  nature  of 
any  authorized  deductipns  to  be  made 
from  payments;  and 

(5)  The  amount  and  nature  of  pay¬ 
ments  due  pursuant  to  §  994.94. 

§  994.91  Producer-settlement  fund. 
The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments  made 
by  handlers  pursuant  to  §  994.92  and  out 
of  which  he  shall  make  all  payments 
pursuant  to  §  994.93;  Provided,  That  any 
payments  due  to  any  handler  shall  be 
off-set  by  any  payments  due  from  such 
handler. 

§  994.92  Payments  to  the  producer 
settlement  fund.  On  or  before  the  12th 
day  after  the  end  of  each  month. 

(a)  Each  handler  who  operates  a  pool 
plant  shall  pay  to  the  market  adminis¬ 
trator  any  amount  by  which  the  value  of 
his  producer  milk  as  computed  pursuant 
to  §  994.80,  is  greater  than  the  amount 
owed  by  him  for  such  milk  at  the  ap¬ 
propriate  uniform  prices  determined 
pursuant  to  §  994.82,  adjusted  by  the 
producer  butterfat  and  location  differ¬ 
entials;  and 

(b)  Each  handler  who  operates  a  non¬ 
pool  plant  except  those  designated  pur¬ 
suant  to  §  994.71,  shall  pay  to  the  market 
administrator  an  amount  resulting  from 
the  computations  of  subparagraphs  (1) 
or  (2)  of  this  paragraph  whichever  is 
less: 

(1)  Multiply  the  total  hundredweight 
of  butterfat  and  skim  milk  disposed  of 
as  Class  I  milk  from  such  plant  in  the 
marketing  area  by  the  difference  be¬ 
tween  the  price  for  Class  I  milk  and  the 
price  for  Class  III  milk;  or 

(2)  An  amount  determined  as  the 
value  of  milk  to  be  paid  producers  if  such 
handler  operated  a  pool  plant  less  the 
gross  payments  made  by  such  handler 
to  farmers  delivering  Grade  A  milk  for 
the  month. 

§  994.93  Payments  out  of  the  pro¬ 
ducer-settlement  fund.  On  or  before 
the  13th  day  after  the  end  of  each  month, 
the  market  administrator  shall  pay  to 
each  handler  any  amount  by  which  the 
total  value  of  his  producer  milk,  com¬ 
puted  pursuant  to  §  994.80  is  less  than 
the  amount  owed  by  him  for  such  milk 
at  the  appropriate  uniform  prices  ad¬ 
justed  by  the  producer  butterfat  and 


location  differentials.  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section  the  market  admin¬ 
istrator  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  funds  are  available. 

§  994.94  Adjustment  of  accounts. 
Whenever  audit  by  the  market  admin¬ 
istrator  of  any  reports,  books,  records,  or 
accounts  or  other  verification  discloses 
errors  resulting  in  moneys  due  (a)  the 
market  administrator  from  a  handler; 
(b)  a  handler  from  the  market  adminis¬ 
trator;  or  (c)  any  producer  or  coopera¬ 
tive  association  from  a  handler,  the  mar¬ 
ket  administrator  shall  promptly  notify 
such  handler  of  any  amount  so  due  and 
payment  thereof  shall  be  made  on  or  be¬ 
fore  the  next  date  for  making  payments 
set  forth  in  the  provisions  under  which 
such  error  occurred. 

§  994.95  Marketing  services,  (a)  Ex¬ 
cept  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler,  in  making 
payments  to  producers  for  milk  pursuant 
to  §  994.90,  shall  deduct  6  cents  per  hun¬ 
dredweight,  or  such  lesser  amount  as  may 
be  prescribed  by  the  Secretary,  and  shall 
pay  such  deductions  to  the  market  ad¬ 
ministrator  on  or  before  the  15th  day 
after  the  end  of  the  month.  Such  money 
shall  be  used  by  the  market  administra¬ 
tor  to  provide  market  information  and 
to  check  the  accuracy  of  the  testing  and 
weighing  of  their  milk  for  producers  who 
are  not  receiving  such  services  from  a 
cooperative  association; 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set  forth 
in  paragraph  (a)  of  this  section,  each 
handler  shall  (in  lieu  of  the  deduction 
specified  in  paragraph  (a)  of  this  sec¬ 
tion),  make  such  deductions  from  the 
payments  to  be  made  to  producers  as 
may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  the  cooperative  association  and  its 
members.  On  or  before  the  15th  day 
after  the  end  of  each  month,  the  handler 
shall  pay  the  aggregate  amount  of 
such  deductions  to  the  cooperative  asso¬ 
ciation,  furnishing  a  statement  showing 
the  amount  of  the  deductions  and  the 
quantity  of  milk  on  which  the  deduction 
was  computed  from  each  producer. 

§  994.96  Expense  of  administration. 
On  or  before  the  15th  day  after  the  end 
of  each  month,  each  handler  shall  pay 
to  the  market  administrator  5  cents  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  for  each  hundredweight  of 
butterfat  and  skim  milk  contained  in: 

(a)  Producer  milk; 

(b)  Other  source  milk  allocated  to 
Class  I  milk  pursuant  to  §  994.55  (a)  (1) 
and  (b) ;  and 

(c)  Other  source  milk  handled  by 

nonpool  plants  as  described  in  §  994.40 
(c).  . 

§  994.97  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligations  under  this  order  for 
the  payment  of  money: 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  order  shall,  except  as  pro¬ 


vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  2  years  after  the  last 
day  of  the  month  during  which  the  mar^- 
ket  administrator  received  the  handler’s 
utilization  report  on  the  milk  involved 
in  such  obligation,  unless  within  such 
2-year  period  the  market  administrator 
notifies  the  handler  in  writing  that  such 
money  is  due  and  payable.  Service  of 
such  notice  shall  be  complete  upon  mail¬ 
ing  to  the  handler’s  last  known  address, 
and  it  shall  contain,  but  need  not  be 
limited  to,  the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  months  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled; 
and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  a  cooperative 
association,  the  names  of  such  producer 
or  cooperative  associations,  or  if  the  ob¬ 
ligation  is  payable  to  the  market  admin¬ 
istrator,  the  account  for  which  it  is  to 
be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
order,  to  make  available  to  the  market 
administrator  or  his  representatives  all 
books  and  records  required  by  this  order 
to  be  made  available,  the  market  admin¬ 
istrator  may,  within  the  2-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  2-year  period,  with  respect  to  such 
obligation,  shall  not  begin  to  run  until 
the  first  day  of  the  month  following  the 
month  during  which  all  such  books  and 
records  pertaining  to  such  obligations 
are  made  available  to  the  market  admin¬ 
istrator  or  his  representative; 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
a  handler’s  obligation  under  this  order 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obli¬ 
gation  is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
order  shall  terminate  2  years  after  the 
end  of  the  month  during  which  the  pay¬ 
ment  (including  deduction  or  offset  by 
the  market  administrator)  was  made  by 
the  handler,  if  a  refund  on  such  payment 
is  claimed  unless  such  handler,  within 
the  applicable  period  of  time,  files,  pur¬ 
suant  to  section  8c  (15)  (A)  of  the  act, 
a  petition  claiming  such  money. 

BASE  AND  EXCESS 

§  994.100  Determination  of  daily  base. 
The  daily  base  of  each  producer  which 
shall  be  applicable  during  the  months 
of  the  following  calendar  year,  shall  be 
determined  by  the  market  administrator 
for  each  year  as  follows: 

(a)  For  each  producer  from  whom 
milk  was  purchased  by  a  handler  during 
the  months  of  July  through  December 
the  daily  base  shall  be  computed  by  di¬ 
viding  such  producer’s  total  deliveries 
of  milk  to  handlers  during  such  6-month 
period  by  the  number  of  days  for  which 
milk  was  delivered  by  such  producer. 
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(b)  For  each  producer  from  whom 
milk  was  not  received  by  a  handler  dur¬ 
ing  each  of  the  6  months  of  the  base 
forming  period  or  who  commences  the 
delivery  of  milk  to  a  handler  after  the 
beginning  of  the  base  forming  period,  the 
daily  base  shall  be  computed  for  the  first 
3  months  or  fractional  part  thereof  by 
multiplying  his  average  daily  production 
for  each  month  by  .40  and  thereafter 
until  such  producer  has  regularly  es¬ 
tablished  a  base  by  .65. 

(c)  Any  producer  for  whom  a  base  has 
been  established  pursuant  to  paragraph 
(a)  of  this  section  may  relinquish  such 
base  for  the  following  year  by  notifying 
the  market  administrator  prior  to  Feb¬ 
ruary  8  of  each  year.  The  daily  base  of 
such  producers  shall  then  be  determined 
in  the  same  manner  as  for  a  new  pro¬ 
ducer. 

§  994.101  Base  rules,  (a)  A  base 
shall  apply  to  deliveries  of  milk  by  the 
producer  for  whose  account  that  milk 
was  delivered  during  the  base  forming 
period ; 

(b)  Bases  may  be  transferred  only  if 
the  market  administrator  has  been  noti¬ 
fied  in  writing  prior  to  the  last  day  of 
the  delivery  period  in  which  such  base 
is  to  be  transferred  to  the  person  named 
in  such  notice  and  only  under  the  follow¬ 
ing  circumstances: 

(1)  In  the  event  of  the  death,  retire¬ 
ment,  or  entry  into  the  military  service 
of  a  producer,  the  entire  base  may  be 
transferred  to  a  member  of  such  pro¬ 
ducer’s  immediate  family  who  carries  on 
the  dairy  operation; 

(2)  If  a  base  in  held  jointly  and  such 
joint  holding  is  terminated,  the  entire 
base  may  be  transferred  to  one  of  the 
joint  holders. 

§  994.102  Announcement  of  estab¬ 
lished  basis.  On  or  before  January  25  of 
each  year  the  market  administrator  shall 
notify  each  producer,  and  the  handler 
receiving  milk  from  such  producer,  of 
the  producer’s  daily  base  for  the  current 
year. 

EFFECTIVE  TIME,  SUSPENSION,  OR 
TERMINATION 

§  994.110  Effective  time.  The  pro¬ 
visions  of  this  part  or  any  amendment 
thereto,  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated. 

§  994.111  Suspension  or  termination. 
The  Secretary  shall,  whenever  he  finds 
that  any  or  all  provisions  of  this  part, 
or  any  amendment  thereto,  obstruct  or 
do  not  tend  to  effectuate  the  declared 
policy  of  the  act,  terminate  or  suspend 
the  operation  of  any  or  all  provisions  of 
this  part  or  any  amendment  thereto. 

§  994.112  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  or 
any  amendment  thereto,  there  are  any 
obligations  thereunder,  the  final  accrual 
or  ascertainment  of  which  requires 
further  acts  by  any  person  (including 
the  market  administrator) ,  such  further 
acts  shall  be  performed  notwithstanding 
such  suspension  or  termination. 


§  994.113  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  any  or  all  pro¬ 
visions  of  this  part,  the  market  adminis¬ 
trator,  or  such  other  liquidating  agent  as 
the  Secretary  may  designate,  shall,  if  so 
directed  by  the  Secretary,  liquidate  the 
business  of  the  market  administrator’s 
office,  dispose  of  all  property  in  his  pos¬ 
session  or  control,  including  accounts 
receivable,  and  execute  and  deliver  all 
assignments  or  other  instruments  neces¬ 
sary  or  appropriate  to  effectuate  any 
such  disposition.  If  a  liquidating  agent 
is  so  designated,  all  assets,  books  and 
records  of  the  market  administrator 
shall  be  transferred  promptly  to  such 
liquidating  agent.  If  upon  such  liquida¬ 
tion,  the  funds  on  hand  exceed  the 
amounts  required  to  pay  outstanding  ob¬ 
ligations  of  the  office  of  the  market  ad¬ 
ministrator  and  to  pay  necessary  ex¬ 
penses  of  liquidating  and  distribution, 
such  excess  shall  be  distributed  to  con¬ 
tributing  handlers  and  producers  in  an 
equitable  manner. 

MISCELLANEOUS  PROVISIONS 


§  994.120  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any 
officer  or  employee  of  the  United  States 
to  act  as  his  agent  and  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

§  994.121  Separability  of  provisions. 
If  any  provisions  of  this  part,  or  its  ap¬ 
plication  to  any  person  or  circumstances, 
is  held  invalid,  the  application  of  such 
provision,  and  of  the  remaining  pro¬ 
visions  of  this  part,  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Proposed  by  F.  Nonnamaker,  attorney 
for  certain  milk  dealers: 


Marketing  area.  The  marketing  area 
shall  include  the  following  counties: 


Colorado:  • 
Alamosa. 
Baca. 

Bent. 

Chaffee. 

Cheyenne. 

Crowley. 

,  Custer. 
Douglas. 
Elbert. 

El  Paso. 
Fremont. 
Huerfano. 
Kiowa. 

Kit  Carson. 
Las  Animas. 
Lincoln. 


Colorado — Con. 
Otero. 

Park. 

Prowers. 

Pueblo. 

Rio  Grande. 
Saguache. 
Teller. 
Kansas : 
Cheyenne. 
Gove. 
Greeley. 
Logan. 
Sherman. 
Wallace. 

New  Mexico: 
Colfax. 


Proposed  by  the  Fairmont  Foods 
Company,  Dodge  City,  Kansas:  “That 
the  marketing  area  include  the  following 
additional  territory:  Bent  and  Prowers 
counties  in  the  state  of  Colorado”. 

Copies  of  this  notice  may  be  procured 
from  the  Hearing  Clerk,  Room  112,  Ad¬ 
ministration  Building,  United  States  De¬ 
partment  of  Agriculture,, Washington  25, 
D.  C.,  or  may  be  there  inspected. 

Issued  at  Washington,  D.  C.,  this  26th 
day  of  November  1957. 

[seal]  Roy  W.  Lennartson, 
Deputy  Administrator. 

[F.  R.  Doc.  57-9940;  Filed,  Nov.  29,  1957; 
8:55  a.  m.] 


Agricultural  Research  Service 
[9  CFR  Part  51  ] 

Cattle  Destroyed  Because  of  Brucel¬ 
losis,  Tuberculosis,  or  Paratubercu- 
losis 


PAYMENT  OF  INDEMNITIES 

Notice  is  hereby  given  in  accordance 
with  section  4  of  the  Administrative  Pro¬ 
cedure  Act  (5  U  S.  C.  1003)  that,  pur¬ 
suant  to  the  provisions  of  sections  3  and 
11  of  the  act  of  May  29, 1884,  as  amended 
(21  U.  S.  C.  114,  114a),  section  2  of  the 
act  of  February  2,  1903,  as  amended  (21 
U.  S.  C.  Ill),  and  section  204  (e)  of  the 
Agricultural  Act  of  1954  (68  Stat.  900), 
it  is  proposed  to  amend  the  regulations 
pertaining  to  payment  of  indemnities  for 
cattle  destroyed  because  of  brucellosis, 
tuberculosis,  or  paratuberculosis  (9  CFR, 
1956  Supp.,  Part  51  (22  F.  R.  4603) ),  to 
read  as  follows: 

§  51.8  Claims  for  indemnity.  Claims 
for  indemnity  for  cattle  destroyed  be¬ 
cause  of  •  brucellosis,  tuberculosis,  or 
paratuberculosis,  shall  be  presented  on 
ADE  Form  1-23  on  which  the  owner  of 
the  cattle  shall  certify  that  the  animals 
covered  thereby,  are,  or  are  not,  subject 
to  any  mortgage  as  defined  in  this  part. 
If  the  owner  states  there  is  a  mortgage, 
ADE  Form  1-25  shall  be  signed  by  the 
owner  and  by  each  person  holding  a 
mortgage  on  the  animals,  consenting  to 
the  payment  of  any  indemnity  allowed 
to  the  person  specified  thereon.  Payment 
will  be  made  only  if  the  ADE  Form  1-23 
has  been  approved  by  a  proper  State 
official  and  if  payment  of  the  claim  has 
been  recommended  by  the  appropriate 
Veterinarian  in  Charge  or  an  official 
designated  by  him.  The  Veterinarian 
in  Charge  or  official  designated  by  him 
shall  record  on  the  ADE  Form  1-23  the 
salvage  value  of  the  cattle  destroyed  and 
the  amount  of  Federal  and  State  indem¬ 
nity  payments  that  appears  to  be  due  to 
the  owner  of  the  cattle,  and  shall  furnish 
a  copy  of  the  Form  to  the  owner.  The 
Veterinarian  in  Charge  or  official  desig¬ 
nated  by  him  shall  then  forward  ADE 
Form  1-23  to  the  appropriate  official  for 
further  action  on  the  claim. 

§  51.9  Claims  not  allowed.  *  *  * 

(i)  If  the  premises  occupied  by  the 
cattle  which  were  destroyed  and  all  in¬ 
fected  or  exposed  materials  on  such 
premises  have  not  been  properly  cleaned 
and  disinfected,  with  a  disinfectant  per¬ 
mitted  by  the  division  in  accordance  with 
recommendations  of  the  proper  State  and 
division  official,  within  15  days  from  date 
reactors  were  removed  from  premises, 
except  that  the  appropriate  Veterinarian 
in  Charge,  for  reasons  satisfactory  to 
him,  may  extend  the  period  to  30  days 
and  the  Director  of  Division,  for  reasons 
satisfactory  to  him,  may  extend  it  be¬ 
yond  30  days. 

Any  person  who  wishes  to  submit  writ¬ 
ten  data,  views,  or  arguments  concerning 
the  proposed  amendments  may  do  so  by 
filing  them  with  the  Director,  Animal 
Disease  Eradication  Division,  Agricul¬ 
tural  Research  Service,  United  States 
Department  of  Agriculture,  Washington 
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25,  D.  C.,  within  45  days  after  publica¬ 
tion  of  this  notice  in  the  Federal 
Register, 

Done  at  Washington,  D.  C.t  this  25th 
day  of  November  1957. 

[seal]  M.  R.  Clarkson, 

Acting  Administrator, 
Agricultural  Research  Service. 

[F.  R.  Doc.  57-9914;  Filed,  Nov.  29,  1957; 
8:50  a.  m.] 


DEPARTMENT  OF  HEALTH,  EDU¬ 
CATION,  AND  WELFARE 

Food  and  Drug  Administration 
[21  CFR  Part  1201 

Tolerances  and  Exemptions  from  Tol¬ 
erances  for  Pesticide  Chemicals  in  or 
on  Raw  Agricultural  Commodities 

notice  of  filing  of  petition  for  estab¬ 
lishment  OF  TOLERANCE  FOR  RESIDUES 
OF  0,0-DIETHYL  0- (2-ISOPROPYL-4- 
METHYL-6-PYRIMIDINYL)  PHOSPHORO- 
THIOATE 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (sec. 
408  (d)  (1),  68  Stat.  512:  21  U.  S.  C. 
346a  (d)  (1)),  the  following  notice  is 
issued : 

A  petition  has  been  filed  by  Geigy 
Agricultural  Chemicals,  Ardsley,  New 
York,  proposing  the  establishment  of  a 
tolerance  of  1  part  per  million  for  res¬ 
idues  of  O.O-diethyl  CM2-isopropyl-4- 
methyl-6-pyrimidinyl)  phosphorothioate 
in  or  on  olives. 

The  analytical  methods  proposed  in 
the  petition  for  determining  residues  of 
O.O-diethyl  0-(2-isopropyl-4-methyl-6- 
pyrimidinyl)  phosphorothioate  are  those 
cited  in  the  notice  of  filing  published  in 
the  Federal  Register  of  March  21,  1957 
(22  F.  R.  1889). 

Dated:  November  21,  1957. 

[seal]  Robert  S.  Roe, 

Director, 

Bureau  of  Biological 
and  Physical  Sciences. 

(F.  R.  Doc.  57-9900;  Filed.  Nov.  29,  1957; 
8:45  a.  m.j 


[  21  CFR  Part  1201 

Tolerances  and  Exemptions  From  Tol¬ 
erances  for  Pesticide  Chemicals  in  or 
on  Raw  Agricultural  Commodities 

NOTICE  OF  FILING  OF  PETITION  FOR  ESTAB¬ 
LISHMENT  OF  TOLERANCE  FOR  RESIDUES  OF 
HEPTACHLOR 

Pursuant  to  the  provisions  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (sec. 
4C8  (d)  (1),  68  Stat.  512;  21  U.  S.  C.  346a 
(d)  (1)),  the  following  notice  is  issued: 

A  petition  has  been  filed  by  Velsicol 
Corporation,  Division  of  Arvey  Corpora¬ 
tion,  330  East  Grand  Avenue,  Chicago, 
Illinois,  proposing  the  establishment  of  a 
tolerance  of  0.1  part  per  million  for  resi¬ 
dues  of  heptachlor  in  or  on  the  following 
raw  agricultural  commodities:  Apples, 
barley,  blackeye  peas,  cherries,  cowpeas, 
grapes,  grain  sorghum,  milo,  oats, 
No.  232 - 8 


peaches,  peas,  pineapples,  rye,  tomatoes, 
wheat. 

The  analytical  method  proposed  in  the 
petition  for  determining  residues  of  hep¬ 
tachlor  is  an  adaptation  to  microtech¬ 
nique  of  the  method  described  in 
Analytical  Chemistry,  Volume  24,  page 
733,  April  1952. 

Dated:  November  21,  1957. 

Robert  S.  Roe, 

Director, 

Bureau  of  Biological 
and  Physical  Sciences. 

[F.  R.  Doc.  57-9901;  Filed,  Nov.  29,  1957; 
8:45  a.  m.] 

CIVIL  AERONAUTICS  BOARD 

[  14  CFR  Parts  41,  42  ] 

[Draft  Release  No.  57-26] 

Certification  and  Operation  Rules  for 

Scheduled  Air  Carrier  Operations 

Outside  Continental  Limits  of  United 

States;  Irregular  Air  Carrier  and 

Off-Route  Rules 

OPERATION  IN  ICING  CONDITIONS 

Pursuant  to  authority  delegated  by  the 
Civil  Aeronautics  Board  to  the  Bureau 
of  Safety,  notice  is  hereby  given  that  the 
Bureau  will  propose  to  the  Board  amend¬ 
ments  to  Parts  41  and  42  of  the  Civil  Air 
Regulations  as  hereinafter  set  forth. 

Interested  persons  may  participate  in 
the  making  of  the  proposed  rules  by  sub¬ 
mitting  such  written  data,  views,  or  ar¬ 
guments  as  they  may  desire.  Communi¬ 
cations  should  be  submitted  in  duplicate 
to  the  Civil  Aeronautics  Board,  attention 
Bureau  of  Safety,  Washington  25,  D.  C. 
In  order  to  insure  their  consideration  by 
the  Board  before  taking  further  action 
on  the  proposed  rules,  communications 
must  be  received  by  Dec.  30, 1957.  Copies 
of  such  communications  will  be  available 
after  Jan.  2,  1958,  for  examination  by 
interested  persons  at  the  Docket  Section 
of  the  Board,  Room  5412,  Department  of 
Commerce  Building,  Washington,  D.  C. 

Part  41  of  the  Civil  Air  Regulations 
contains  requirements  applicable  to 
scheduled  air  carrier  operations  outside 
the  continental  limits  of  the  United 
States.  Part  42  of  the  Civil  Air  Regu¬ 
lations  contains  requirements  applicable 
to  irregular  air  carrier  and  off-route 
rules.  Both  of  these  parts  establish  limi¬ 
tations  for  operation  in  various  icing 
conditions.  Sections  41.97  and  42.54  con¬ 
tain  similar  provisions  in  this  respect. 
These  sections  do  not,  however,  specifi¬ 
cally  cover  the  problems  associated  with 
take-offs  when  frost,  snow,  or  ice  is  ad¬ 
hering  to  the  aircraft. 

In  recognition  of  the  importance  of 
icing  on  take-off,  air  carriers,  for  many 
years,  have  established  means  for  the 
prevention  of  frost,  snow,  and  ice  ad¬ 
hering  to  their  aircraft  and  for  their 
removal  prior  to  take-off.  Furthermore, 
the  Civil  Air  Regulations  applicable  to 
domestic  scheduled  air  carrier  opera¬ 
tions  (Part  40)  have  for  some  years  con¬ 
tained  a  specific  provision  that  no  air¬ 
plane  shall  take  off  when  frost,  snow,  or 
ice  is  adhering  to  the  wings,  control  sur¬ 
faces,  or  propellers  of  the  airplane. 


With  the  increasing  use  of  large,  high- 
performance  air  carrier  aircraft  and  the 
imminent  introduction  of  jet-powered 
aircraft,  the  adverse  effect  of  frost,  snow, 
or  ice  upon  aircraft  performance  re¬ 
quires  that  additional  emphasis  be  placed 
on  the  safety  aspects  of  flight  under  these 
conditions.  This  is  further  emphasized 
by  the  fact  that  there  is  no  engineering 
flight  test  data  available  upon  which  de¬ 
terminations  may  be  made  of  the  effect 
of  ice,  snow,  or  frost  adhering  to  such 
aircraft. 

The  Bureau  of  Safety  is  of  the  opinion 
that  a  requirement  identical  to  that  now 
applicable  to  domestic  scheduled  opera¬ 
tions  should  be  made  applicable  to  opera¬ 
tions  conducted  under  Parts  41  and  42. 
The  amendments  proposed  herein  are 
necessary  to  obtain  the  Board’s  ob¬ 
jective;  namely,  to  insure  that  aircraft 
performance  in  an  aircraft  operation  is 
not  lowered  during  take-off  by  frost, 
snow,  or  ice  actually  adhering  to  the 
wings,  control  surfaces,  or  propellers  of 
the  aircraft.  Furthermore,  the  amend¬ 
ments  proposed  herein  are  consistent 
with  the  established  Board  policy  that 
the  same  standards  should  apply  to 
various  types  of  air  carrier  operations, 
regardless  of  where  they  are  conducted, 
except  where  the  inherent  differences  in 
the  types  of  operations  conducted  so  re¬ 
quire.  Differences  in  form  and  language 
of  the  icing  regulations  in  the  several 
parts  of  the  Civil  Air  Regulations  cover¬ 
ing  air  carrier  operations  are  such  that 
they  tend  to  lead  to  operating  practices 
which  were  not  contemplated  by  the 
Board.  Furthermore,  these  differences 
create  difficulties  in  the  uniform  admin¬ 
istration  and  enforcement  of  comparable 
provisions  of  the  various  parts. 

In  view  of  the  foregoing,  notice  Is 
hereby  given  that  the  Bureau  proposes 
to  recommend  to  the  Board  that  Parts 
41  and  42  of  the  Civil  Air  Regulations 
be  amended: 

1.  By  amending  §  41.97  of  Part  41  to 
read  as  follows: 

§  41.97  Operation  in  icing  conditions. 
(a)  An  aircraft  shall  not  be  dispatched, 
en  route  operations  continued,  or  land¬ 
ing  made  when,  in  the  opinion  of  the 
pilot  in  command  or  aircraft  dispatcher, 
icing  conditions  are  expected  or  en¬ 
countered  which  might  adversely  affect 
the  safety  of  the  flight. 

(b)  No  aircraft  shall  take  off  when 
snow,  frost,  or  ice  is  adhering  to  the 
wings,  control  surfaces,  or  propellers  of 
the  aircraft. 

2.  By  amending  §  42.54  of  Part  42  to 
read  as  follows: 

§  42.54  Operation  in  icing  conditions. 
(a)  An  aircraft  shall  not  be  flown,  en 
route  operations  continued,  or  landing 
made  when,  in  the  opinion  of  the  pilot 
in  command,  icing  conditions  are  ex¬ 
pected  or  encountered  which  might  ad¬ 
versely  affect  the  safety  of  the  flight. 

(b)  No  aircraft  shall  take  off  when 
snow,  frost,  or  ice  is  adhering  to  the 
wings,  control  surfaces,  or  propellers  of 
the  aircraft. 

These  amendments  are  proposed 
under  the  authority  of  Title  VI  of  the 
Civil  Aeronautics  Act  of  1938,  as 
amended.  The  proposals  may  be  changed 
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In  the  light  of  comment  received  in 
response  to  this  notice  of  proposed  rule 
making. 

(Sec.  205,  52  Stat.  984;  49  U.  S.  C.  425. 
Interpret  or  apply  secs.  601-610,  52  Stat. 
1007-1012,  as  amended;  49  U.  S.  C.  551-560) 

Dated  at  Washington,  D.  C.,  November 
22,  1957. 

By  the  Bureau  of  Safety. 

[seal]  Oscar  Bakke, 

Director. 

[P.  R.  Doc.  57-9946;  Piled,  Nov.  29,  1957; 
8:55  a.  m.] 


[14  CFR  Part  399  1 

Statements  of  General  Policy 

1958  TRANSATLANTIC  CHARTER  POLICY 
November  26,  1957. 

Notice  is  hereby  given  that  the  Civil 
Aeronautics  Board  has  under  considera¬ 
tion  the  adoption  of  the  proposed  1958 
Transatlantic  Charter  Policy  set  forth 
below,  to  be  effective  on  January  1,  1958. 

Interested  persons  may  submit  com¬ 
ments  regarding  the  proposed  policy,  in 
quintuplicate,  addressed  to  the  Secretary, 
Civil  Aeronautics  Board,  Washington  25, 
D.  C.  All  relevant  matter  in  communica¬ 
tions  received  on  or  before  December  12, 
1957,  will  be  considered  by  the  Board 
before  taking  final  action  on  the  pro¬ 
posed  1958  policy. 

By  the  Civil  Aeronautics  Board. 

[seal]  M.  C.  Mulligan, 

Secretary. 

1958  TRANSLATLANTIC  CHARTER  POLICY 

Having  received  written  comments 
and  heard  oral  argument  from  interested 
persons  concerning  the  Board’s  1957 
Transatlantic  Charter  Policy,  the  Board 
hereby  promulgates  its  1958  Trans¬ 
atlantic  Charter  Policy. 

The  Board  believes  that  in  its  broad 
aspects  the  existing  Charter  Policy 
should  be  continued  but  that  certain 
changes  are  warranted,  most  of  which 
are  for  purposes  of  clarification  and 
more  ready  administration.  These 
changes  are  reflected  in  the  substantive 
sections  of  1958  charter  policy  which 
follow.  It  will  be  noted  that  the  charter 
policy  provisions  have  been  reorganized 
for  easier  use  by  interested  segments  of 
the  public.  The  1958  Charter  Policy 
which  follows  consists  of  three  parts: 
provisions  of  general  applicability;  pro¬ 
visions  relating  to  “pro  rata  charters” 
(where  the  passengers  transported  share 
the  cost  of  transportation) ;  and  provi¬ 
sions  relating  to  “entity  charters” 
(where  the  entire  transportation  cost  is 
borne  by  the  chartering  organization 
and  none  of  the  cost  is  paid  by  the 
individual  passenger). 

I.  General  provisions.  A.  The  Board 
will  neither  grant  blanket  exemptions  to 
an  entire  class  of  carriers  to  engage  in 
charter  operations,  nor  exempt  all  char¬ 
ter  flights  performed  during  an  entire 
season  by  a  particular  air  carrier.  Thus, 
an  application  for  specific  exemption 
must  be  filed  for  each  proposed  charter 
movement. 


B.  The  Board’s  policy  is  to  favor  the 
granting  of  only  those  applications 
which  comply  fully  with  the  terms  and 
conditions  of  the  charter  policy.  How¬ 
ever,  the  determination  of  whether  a 
particular  exemption  should  be  granted 
will  be  made  on  a  case-to-case  basis  in 
the  light  of  the  statutory  standard  of 
section  416  (b).  Thus  the  Board  is 
necessarily  reserving  its  discretion  to 
waive  any  of  the  requirements  of  this 
Transatlantic  Charter  Policy  in  appro¬ 
priate  cases. 

C.  It  is  the  Board’s  policy  to  retain  the 
basic  charter  concept  presently  found  in 
§  207.1  of  the  Economic  Regulations  as 
amplified  and  modified  by  this  statement 
in  order  to  preclude  the  entry  of  persons 
acting  as  indirect  air  carriers  in  this 
field. 

II.  Pro  rata  charters — A.  Requirements 
relating  to  air  carrier  applicant.  1. 
Within  72  hours  after  a  charter  flight 
date  is  reserved  by  the  carrier  or  its 
agent,  the  carrier  must  advise  the  Board 
in  writing  of  the  name  and  address  of 
the  prospective  charterer  in  order  that 
the  Board  may  inform  the  charterer  of 
the  requirements  of  the  Transatlantic 
Charter  Policy  and  the  availability  of 
the  procedure  for  obtaining  an  advisory 
opinion  from  the  Board’s  staff  with  re¬ 
spect  to  the  eligibility  of  the  group  for 
charter  service. 

2.  Within  seven  days  after  a  charter 
contract  has  been  executed  a  copy  of 
the  contract  must  be  submitted  to  the 
Board. 

3.  The  application  for  exemption  au¬ 
thority  to  conduct  the  charter  flight 
must  be  filed  with  the  Board  at  least  60 
days  in  advance  of  the  first  flight  under 
the  charter  contract.  It  is  the  intention 
of  the  Board  to  process  applications, 
properly  submitted  with  required  data, 
within  30  days  after  filing. 

4.  The  carrier  must  have  on  file  with 
the  Board  at  the  time  the  application  is 
filed  an  effective  tariff  disclosing  all  its 
rates  and  charges  for  air  transportation 
and  all  its  rules  and  regulations  in  con¬ 
nection  with  all  transatlantic  pro  rata 
charter  service  which  it  offers  to 
perform. 

5.  The  total  charter  price  or  other 
terms  of  service  set  forth  in  the  applica¬ 
tion  must  conform  to  those  set  forth  in 
the  applicable  tariff  on  file  with  the 
Board  and  in  effect  at  the  time  the 
exemption  application  is  filed.  Where  a 
carrier’s  charter  charge  computed  ac¬ 
cording  to  a  mileage  tariff  includes  a 
charge  for  ferry  mileage,  the  carrier  shall 
refund  to  the  charterer  any  sum  charged 
for  ferry  mileage  which  is  not  in  fact 
flown  in  the  performance  of  the  charter; 
provided  that  the  carrier  shall  not  charge 
the  charterer  for  ferry  mileage  flown  in 
addition  to  that  stated  in  the  contract 
unless  such  mileage  is  flown  for  the  con¬ 
venience  of  and  at  the  express  direction 
of  the  charterer. 

6.  The  carrier’s  application  must  con¬ 
tain  the  information  required  by  the 
questionnnaire  attached  as  Appendix  A 1 
hereto. 

7.  The  carrier  may  not  pay  its  agent 
a  commission  or  any  other  benefits,  di¬ 
rectly  or  indirectly,  in  excess  of  five  per¬ 
cent  of  the  total  charter  price  as  set 


forth  in  the  carrier’s  charter  tariff  on 
file  with  the  Board. 

8.  The  carrier  shall  require  full  pay¬ 
ment  of  the  total  round-trip  charter 
price  or  the  posting  of  a  satisfactory 
bond  for  full  payment  prior  to  the  com¬ 
mencement  of  the  air  transportation. 

9.  Without  prior  Board  approval,  upon 
good  cause  shown  at  the  time  the  appli¬ 
cation  is  filed,  the  carrier  shall  not  trans¬ 
port  one-way  passengers  in  the  case  of 
a  round-trip  charter.  Similarly,  in  the 
case  of  a  charter  contract  calling  for  two 
or  more  round  trips,  without  prior  Board 
approval  upon  good  cause  shown,  each 
plane-load  group  shall  move  as  a  unit  in 
both  directions. 

10.  Within  five  days  after  the  comple¬ 
tion  of  each  one-way  flight,  manifests 
shall  be  filed  showing  the  names  and 
addresses  of  the  persons  transported  and 
the  relationship  of  each  such  person  to 
the  charterer. 

11.  Within  thirty  days  after  comple¬ 
tion  of  each  one  way,  or  each  round  trip, 
whichever  is  authorized,  a  report  shall  be 
filed  showing  separately  all  the  charges 
(including  air  transportation)  pro  rated 
by  the  charterer  among  the  members  of 
the  group,  indicating  the  number  of  pas¬ 
sengers,  and  resulting  pro  rated  charge 
per  passenger.  (See  Appendix  B  x.) 

12.  The  carrier  may  not  solicit  indi¬ 
vidual  members  of  the  chartering  organ¬ 
ization  either  through  personal  contact, 
through  the  placing  of  advertisements 
in  newspapers,  magazines  or  billboards, 
or  through  radio  or  television  stations, 
or  otherwise,  provided,  however,  that  a 
carrier  may  solicit  prospective  charter 
groups. 

13.  A  carrier  is  not  prohibited  from 
“institutional-type”  advertising  to  the 
effect  that  it  conducts  transatlantic 
charters  under  procedures  established  by 
the  Civil  Aeronautics  Board.  However, 
the  carrier  may  not,  directly  or  indi¬ 
rectly,  advertise  rates  on  an  individual 
passenger  basis. 

14.  The  carrier  may  not  employ,  di¬ 
rectly  or  indirectly,  any  person  for  the 
purpose  of  organizing  and  assembling 
members  of  the  chartering  party  into  a 
chartering  group. 

15.  The  carrier  or  its  agent  shall,  at 
the  time  a  charter  flight  date  is  tenta¬ 
tively  reserved,  advise  the  chartering 
group  of  the  availability  of  prior  clear¬ 
ance  of  the  chartenvorthiness  of  the 
group  by  the  staff  of  the  Civil  Aeronau¬ 
tics  Board. 

B.  Requirements  relating  to  travel 
agent.  1.  A  travel  agent  may  not  re¬ 
ceive  a  commission  from  both  the  direct 
air  carrier  and  the  charterer  for  services 
performed  in  connection  with  the  char¬ 
ter  agreement  or  for  services  rendered 
on  behalf  of  the  charterer. 

2.  A  travel  agent  may  not  assist  in 
the  organization  and  assembly  of  the 
charter  group  or  handle  the  sale  or 
ticketing  of  any  individual  members  of 
the  group  except  as  hereinafter  indi¬ 
cated. 

3.  In  cases  where  the  group  has  itself 
engaged  the  aircraft  without  interme¬ 
diary,  they  may  employ  the  services  of 
a  travel  agent  for  the  land  tour  who 


1  Filed  as  a  part  of  the  original  document. 
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may  solicit  individual  members  of  the 
group  for  such  tours,  receive  deposits 
and  conduct  ticketing  for  such  land 
tours.  He  may  not,  however,  engage  in 
any  activities  with  or  without  compen¬ 
sation  relating  to  the  organization  or 
assembly  of  the  charter  group  itself  or 
receive  remuneration  of  any  kind  from 
the  carrier  in  connection  with  the 
charter. 

4.  In  cases  where  an  agent,  either 
singly  or  by  agreement  with  others,  acts 
as  both  the  direct  air  carrier’s  agent  and 
as  agent  for  land  tours,  such  agent  may 
not  directly  handle  the  sale  or  ticket¬ 
ing  of  any  individual  members  of  the 
group  either  for  the  air  transportation* 
portion  of  their  journey  or  for  the  land 
tour  portion,  except  for  charter  partic¬ 
ipants  who,  on  an  individual  basis,  re¬ 
quest  land  tour  arrangements  different 
from  those  made  available  to  the  charter 
group.  The  services  of  the  travel  agent 
may  be  utilized  in  the  preparation  of  a 
brochure  or  other  literature  describing 
all  the  aspects  of  the  whole  trip;  pro¬ 
vided,  however,  that  the  distribution  of 
such  material,  and  the  actual  adminis¬ 
tration  of.  the  charter  flight  (which  in¬ 
cludes  the  collection  and  distribution  of 
all  pro  rata  shares  of  all  the  partic¬ 
ipants)  be  confined  to  the  hands  of  the 
charterer. 

5.  The  travel  agent  shall  not  incur 
any  obligations  on  behalf  of  a  chartering 
group  relating  to  the  expenses  of  solici¬ 
tation  or  organization  of  the  individual 
participants  in  the  chartering  group, 
whether  or  not  it  is  intended  for  the 
group  to  assume  ultimately  the  obliga¬ 
tion  incurred. 

6.  The  travel  agent  shall  make  no  pay- 
,  ments  or  extend  gratuities  of  any  kind, 

directly  or  indirectly,  to  any  member  of 
the  chartering  organization  in  relation 
either  to  the  air  transportation  or  land 
tour  portions  of  the  charter  trip. 

7.  No  travel  agent,  or  officer,  director 
or  employee  of  such  an  agent,  who  may 
be  a  member  of  a  charter  group,  shall 
participate  in  the  charter  activity  of 
such  group,  if  such  travel  agent,  or  of¬ 
ficer,  director  or  employee  thereof,  is 
receiving  directly  or  indirectly  any 
compensation  either  from  the  charter 
flight  or  the  land  tours. 

C.  Requirements  relating  to  charter¬ 
ing  organization.  1.  An  application  for 
exemption  to  perform  a  charter  flight  in 
foreign  air  transportation  will  be  granted 
where  the  participants  therein  are 
individually  bearing  all  or  a  substantial 
part  of  the  cost  of  such  transportation 
only  where  such  participants  have  not 
been  drawn  from  the  general  public.  In 
making  this  determination,  the  Board 
will  consider  the  size  of  the  group  from 
which  the  participants  are  drawn,  and 
the  extent  of  the  area  in  which  they 
reside. 

As  a  rule  of  thumb,  the  Board  has 
heretofore  followed  a  policy  of  granting 
exemptions  for  organizations  with  sub¬ 
stantial  memberships  only  where  they 
have  been  located  in  a  limited  area,  and 
has  denied  approval  to  groups  of  more 
limited  size  organized  on  a  state  or 
nationwide  basis.  For  example,  the 
Board  has  approved  charters  drawn  from 


universities  and  employees  of  business 
firms  in  a  given  locality  open  to  more 
than  20,000  persons  but  has  denied  char¬ 
ters  to  statewide  organizations  with 
memberships  in  excess  of  10,000  persons, 
and  nationwide  groups  having  more  than 
5,000  members.  In  this  connection,  a 
charter  open  to  statewide  or  nationwide 
membership  of  a  religious  denomination, 
a  political  party,  or  a  profession  or  oc¬ 
cupation  would  ordinarily  be  considered 
as  drawn,  in  effect,  from  the  general 
public  and  thus  ineligible.  But  a  charter 
open  only  to  a  subdivision  of  any  of  the 
foregoing  might,  in  many  circumstances, 
be  found  eligible.  Furthermore,  where 
a  charter  is  desired  to  transport  a  lim¬ 
ited  number  of  members  of  a  national  or 
statewide  organization  who  are  to  par¬ 
ticipate  actively  in  a  special  project, 
e.  g.,  as  delegates  to  a  scientific  con¬ 
gress — and  participation  is  on  a  selective 
basis  so  that  the  charter  is  not  open  to 
the  membership  in  general,  the  size  or 
geographic  area  of  the  whole  organiza¬ 
tion  may  not  be  a  bar  to  approval  of  the 
charter.  The  Board  has  found  the  fol¬ 
lowing  types  of  organizations  charter¬ 
worthy,  where  there  has  been  no 
evidence  of  public  solicitation: 

a.  Government  agency  recreational 
associations. 

b.  Employee  groups  of  industrial  and 
mercantile  firms. 

c.  Local  chapters  of  professional  asso¬ 
ciations.  . 

d.  College  campus  charters  and  col¬ 
lege  study  trips. 

e.  Local  church  groups. 

f.  Local  social  and  fraternal  clubs. 

2.  An  organized  club  or  group  may 
solicit  only  its  members  and  their  im¬ 
mediate  families  for  participation  on  the 
charter  flight.  Immediate  family  is 
construed  by  the  Board  to  include  the 
spouse,  children  and  parents  who  are  in 
the  member’s  immediate  household. 
Further,  participation  of  immediate 
families  should  be  limited  to  the  im¬ 
mediate  families  of  those  members  who 
will  themselves  participate  in  the  charter 
flight  as  passengers.  Only  those  mem¬ 
bers  who  are  members  at  the  time  the 
application  is  filed  and  will  have  been 
members  of  the  organization  for  a  mini¬ 
mum  period  of  six  months  prior  to 
charter  flight  date  may  be  solicited.  If 
other  members  of  the  organization  are 
solicited,  the  applicant  must  affirmatively 
prove  that  it  has  not  actually  engaged 
in  solicitation  of  the  general  public  for 
the  charter  flight.  This  requirement  is 
primarily  directed  toward  social  or  fra¬ 
ternal  clubs  with  only  nominal  entrance 
requirements.  Conversely,  where  full¬ 
time  employment  in  a  given  organization 
is  a  requirement  for  participation  in  a 
charter,  for  example,  the  six-month 
membership  provision  would  appear  to 
be  inapplicable. 

3.  It  shall  be  considered  solicitation 
of  the  general  public  when  the  charter 
is  described,  announced  or  referred  to  in 
advertisements,  whether  paid  or  unpaid, 
in  any  media  of  mass  communication 
such  as  newspapers,  magazines,  radio, 
or  television.  A  news  item  carried  on 
such  media  would  be  considered  as 
solicitation  if  initiated  or  inspired  by  the 


charterer,  carrier,  or  travel  agent  and,  if 
reasonably  construed,  it  is  likely  to  in¬ 
duce  travel  on  the  charter.  However, 
advertising  or  the  initiation  of  an  unpaid 
announcement  in  media  the  circulation 
of  which  is  primarily  restricted  to  an 
eligible  group,  e.  g.,  the  plant  newspaper 
of  a  factory,  the  student  newspaper  of  a 
college,  would  not  ordinarily  be  con¬ 
sidered  as  solicitation  of  the  general 
public,  particularly  if  it  included  a  state¬ 
ment  that  the  charter  is  limited  to  bona 
fide  members  of  the  organization  and 
their  immediate  families.  Distribution 
of  circulars  to  persons  not  members  of 
the  organization  or  the  posting  of  notices 
outside  the  premises  of  the  organization 
will  also  be  regarded  as  evidence  of  soli¬ 
citation  of  the  general  public,  as  will 
campaigns  by  telephone,  telegraph,  or 
letter  going  beyond  the  bona  fide  mem¬ 
bership. 

4.  In  the  case  of  a  round-trip  charter 
flight,  one-way  passengers  are  not  per¬ 
mitted.  Where  more  than  one  round 
trip  is  contracted  for,  intermingling 
between  flights  or  reforming  of  plane¬ 
load  groups  is  not  permitted,  and  each 
plane-load  group  must  move  as  a  unit 
in  both  directions.  Waiver  of  these 
rules  may  be  obtained  only  where  there 
is  good  cause  shown  at  the  time  the 
charter  application  is  filed. 

5.  The  costs  of  the  charter  flight  must 
be  prorated  equally  among  all  charter 
passengers,  except  to  the  extent  that  the 
charter  application  may  indicate  a 
lesser  charge  for  children  under  12.  In 
the  event  there  is  any  unequal  division  of 
charges,  good  cause  therefor  must  be 
shown  at  the  time  the  application  is 
filed.  Free  transportation  of  a  particu¬ 
lar  passenger  (except  children  under  2 
years)  is  not  permitted. 

6.  Reasonable  administrative  costs  of 
developing  the  charter  may  be  prorated 
among  the  charter  participants.  These 
may  include  a  reasonable  amount  of 
compensation  to  members  of  the  organi¬ 
zation  for  labor  in  administering  the 
charter.  Any  such  charge  should  be 
clearly  indicated  and  should  not  exceed 
in  total  the  amount  of  $300.00  for  the 
round-trip  charter  unless  the  additional 
amounts  above  $300.00  are  justified  at 
the  time  the  application  is  filed.  Neither 
the  organizers  of  the  charter,  any  mem¬ 
ber  participating  in  the  charter,  nor  any 
member  of  the  chartering  organization 
(non-participants)  may  receive  any 
compensation,  direct  or  indirect,  from 
the  carrier,  the  travel  agent,  or  any 
organization  providing  any  services  to 
the  chartering  group  whether  of  an  air 
transportation  or  land  tour  nature  or 
otherwise. 

7.  The  chartering  organization  may 
not  make  charges  to  the  charter  par¬ 
ticipants  which  exceed  the  actual  out- 
of-pocket  or  added  costs  incurred  in 
consummating  the  charter  arrange¬ 
ments.  The  chartering  organization 
must  supply  to  each  charter  participant 
a  detailed  statement  of  the  total  and 
prorated  amounts  collected  from  each 
charter  participant  and  paid  to  the 
direct  air  carrier  together  with  an  item¬ 
ization  and  justification  of  all  charges 
made  in  addition  to  the  pro  rata  share 
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of  the  total  charter  transportation 
charge.  Such  statement  shall  also  in¬ 
clude  the  names  of  all  persons  receiving 
payment  for  their  services  and  the 
amounts  paid  to  each. 

8.  The  chartering  organization  must 
prepare  and  submit  to  the  direct  air 
carrier,  for  purposes  of  filing  with  the 
Board,  the  statement  of  prorated  charges 
as  outlined  in  A-ll  above.  Failure  on 
the  part  of  the  chartering  organization 
to  submit  an  adequate  and  timely  report 
will  be  a  factor  in  any  future  Board  deci¬ 
sion  as  to  charters  for  such  organization. 

9.  In  order  to  avoid  uncertainties  on 
the  part  of  the  prospective  groups  con¬ 
cerning  their  eligibility  for  charters 
under  the  Board’s  policy  and  to  prevent 
hardships  resulting  from  consummation 
of  travel  arrangements  and  their  sub¬ 
sequent  disapproval  and  cancellation 
shortly  before  flight  time,  the  Board  has 
instructed  the  Bureau  of  Air  Operations 
to  render  advisory  opinions  concerning 
the  eligibility  of  a  particular  group  to 
either  the  group  or  the  applicant  carrier. 
V/henever  the  chartering  group  has  any 
doubts  as  to  its  eligibility,  it  is  strongly 
urged  that  these  advisory  opinion  pro¬ 
cedures  be  utilized.  The  advisory  opinion 
must,  of  course,  be  given  on  the  basis  of 
representations  made  by  the  requesting 
parties  and  cannot  be  considered  a  valid 
indication  of  the  Board’s  probable  posi¬ 
tion  unless  the  charter  actually  con¬ 
forms  thereto.  Further,  the  opinions  are 
not  binding  upon  the  Board. 

D.  Requirements  relating  to  certifi¬ 
cated  transatlantic  passenger  carriers. 
In  last  year’s  policy  the  Board  provided 
that  applications  for  transatlantic  pro 
rata  charter  exemptions  would  be  denied 
where  the  certificated  carrier  serving  the 
route  was  itself  willing  to  perform  ade¬ 
quately  such  charter  service  at  reason¬ 
able  rates.  This  procedure  was  not 
utilized  by  the  certificated  carriers  for 
any  such  transatlantic  charters  during 
the  past  season,  and  for  the  peak  trans¬ 
atlantic  travel  months  of  June  through 
September  it  will  not  be  kept  in  effect  in 
this  present  policy. 

III.  Single  entity  charters.  1.  Single 
entity  charters  must  be  filed  at  least  30 
days  before  flight  date.  Later  filings 
may  be  made  if  good  cause  is  shown. 

2.  Single  entity  charters  are  not  sub¬ 
ject  to  first  refusal  rights  on  the  part  of 
certificated  air  carriers. 

3.  Commissions  may  not  be  paid  to  a 
travel  agent  in  excess  of  5  per  cent  of  the 
total  charter  price. 

4.  Tariffs  are  not  required  to  be  on 
file  at  time  of  application  in  the  case  of 
single  entity  charters,  but  must  be  on 
file  prior  to  flight. 

IV.  Mixed  single  entity  and  pro  rata 
charters.  The  Board  has  approved 
several  mixed  single  entity  and  pro  rata 
charters  in  the  past  such  as  for  an  indus¬ 
trial  concern  where  the  employees  have 
paid  less  than  their  pro  rata  share  of  the 
cost  and  the  industrial  concern  has 
borne  the  residual  costs.  The  pro  rata 
rules  in  the  Transatlantic  Charter  Policy 
apply  in  the  case  of  such  charters. 

[F.  R.  Doc.  57-99451.  Filed,  Nov.  29,  1957; 

8:55  a.  m.] . 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[47  CFR  Part  19] 

Citizens  Radio  Service 

ORDER  EXTENDING  TIME  FOR  FILING 
COMMENTS 

In  the  matter  of  amendment  of  the 
Commission’s  rules  and  regulations  gov¬ 
erning  the  Citizens  Radio  Service  regard¬ 
ing  requirements  necessary  for  type  ap¬ 
proval  of  equipment;  Docket  No.  12228. 

The  Commission  has  before  it  for  con¬ 
sideration  a  petition  of  the  Vocaline 
Company  of  America,  Inc.,  filed  on  No¬ 
vember  15,  1957,  seeking  an  extension 
of  the  November  22,  1957,  date  for  filing 
of  comments  in  the  above-entitled  pro¬ 
ceeding. 

The  petitioner  states  that  an  extension 
of  90  days  is  required  to  permit  it  to  con¬ 
duct  tests  and  studies  for  the  purpose  of 
determining  the  impact  of  the  proposed 


amendment  on  petitioner’s  equipment 
and  on  the  Citizens  Radio  Service.  In 
view  of  the  considerations  advanced  by 
the  petitioner,  the  Commission  feels  that 
an  extension  of  the  comment  period  to 
February  21,  1958  would  be  in  the  public 
interest. 

Accordingly,  pursuant  to  section  0.291 
(b)  (4)  of  the  Commission’s  rules:  It  is 
ordered,  That  the  time  for  filing  original 
comments  in  the  above-entitled  proceed¬ 
ing  is  extended  from  November  22,  1957 
to  February  21,  1958  and  the  time  for 
reply  comments  to  March  7,  1958.* 

Adopted;  November  25,  1957. 

Released:  November  25,  1957. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  57-9939;  Filed,  ftov.  29,  1957; 

8:55  a.  m.) 


NOTICES 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Classification  No.  579] 

California 

small  tract  classification 

November  20, 1957. 

1.  Pursuant  to  authority  delegated  to 
me  by  the  California  State  Supervisor, 
Bureau  of  Land  Management,  under 
Part  II,  Document  4,  California  State 
Office,  dated  November  14,  1954  (19  F.  R. 
7697) ,  I  hereby  classify  the  following  de¬ 
scribed  public  lands,  totaling  567.17  acres 
in  Riverside  County,  California,  as  suit¬ 
able  for  disposition  for  residence  pur¬ 
poses  under  the  Small  Tract  Act  of  June 
1,  1938  (52  Stat.  609;  43  U.  S.  C.  682a), 
as  amended: 

SAN  BERNARDINO  MERIDIAN 

T  3  S  R  7  E 

sec. ’30,  sy2NEy4,  sy2N>/2NEy4,  SEy4,  Ey2 
swy4,  Ey2sEy4Nwy4,  swy4SEy4Nwy4, 
SE % NE Vi N W Vi .  Lots  21,  22,  25  to  36, 
inclusive. 

T.  7  S.,  R.  3  E., 

Sec.  18,  Sy2SEV4. 

2.  Classification  of  the  above-de¬ 
scribed  lands  by  this  order  segregates 
them  from  all  appropriations,  including 
locations  under  the  mining  laws,  except 
as  to  applications  under  the  mineral  leas¬ 
ing  laws. 

3.  The  lands  classified  by  this  order 
shall  not  become  subject  to  application 
under  the  Small  Tract  Act  of  June  1, 
1938  (52  Stat.  609;  43  U.  S.  C.  682a),  as 
amended,  until  it  is  so  provided  by  an 
order  to  be  issued  by  an  authorized  offi¬ 
cer,  opening  the  lands  to  application  or 
bid  with  a  preference  right  to  veterans 
of  World  War  II  and  of  the  Korean  con¬ 
flict  and  other  qualified  persons  entitled 
to  preference  under  the  Act  of  Septem¬ 
ber  27, 1944  (58  Stat.  497;  43  U.  S.  C.  279- 
284),  as  amended. 


4.  All  valid  applications  filed  prior  to 
November  20,  1857,  will  be  granted,  as 
soon  as  possible  after  the  order  of  open¬ 
ing,  the  preference  right  provided  for 
by  43  CFR  257.5  (a). 

Rolla  E.  Chandler, 

Officer -in-Charge, 
Southern  Field  Group, 

Los  Angeles,  California. 

[F.  R.  Doc.  57-9905;  Filed,  Nov.  29,  1957; 
8:47  a.m.] 


Oregon 

notice  of  proposed  withdrawal  and 
reservation  of  lands 

November  21,  1957. 

The  Corps  of  Engineers,  United  States 
Department  of  the  Army,  has  filed  an 
application,  Serial  No.  Oregon  05047,  for 
the  withdrawal,  subject  to  valid  existing 
rights,  of  the  lands  in  the  Willamette 
National  Forest,  described  below,  from 
all  forms  of  appropriation  under  the  pub¬ 
lic  land  laws.  Portions  of  the  land  will 
remain  under  the  management  of  the 
United  States  Forest  Service  and  portions 
will  be  under  the  administration  of  the 
applicant. 

The  applicant  desires  the  land  for  use 
in  connection  with  the  Cougar  Reservoir 
Project  now  under  construction. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  Notice,  all  persons 
wrho  wish  to  submit  comments,  sugges¬ 
tions,  or  objections  in  connection  with 
the  proposed  withdrawal  may  present 
their  views  in  writing  to  the  undersigned 
officer  of  the  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior,  1001 
Northeast  Lloyd  Boulevard,  P.  O.  Box 
3861,  Portland  8,  Oregon. 

If  circumstances  warrant  It,  a  public 
hearing  will  be  held  at  a  convenient  time 
and  place,  which  will  be  announced. 


Saturday ,  November  30,  1957 


FEDERAL  REGISTER 


’  The  determination  of  the  Secretary  on 
the  application  will  be  published  in  the 
Federal  Register.  A  separate  notice  will 
be  sent  to  each  interested  party  of  record. 

The  lands  involved  in  the  application 
are: 

Willamette  Meridian,  Oregon 

T.  16  S.,  R.  4i/2  E., 

Sec.  24:  Lots  1  and  2; 

Sec.  25:  The  north  10  chains  of  Lot  1. 

T.  16  S.,  R.  5  E., 

Sec.  19:  Lots  4,  8,  SW^f 
Sec.  29:  S  >/2  S W  i/4  S W  i/4 ; 

Sec.  30:  N W y4 NE y4 ,  8%NB%.  N y2 N W l/4 , 
SE1/4NW14,  NEy4swy4,  syiswyi,  SEy4; 
Sec.  31:  Ey2,  Ey2NWy4; 

Sec.  32:  Ni/2,  swy4,  N^NE^SE^,  wy2 
SEy4. 

T.  17  S.,  R.  5  E.,  unsurveyed; 

Sec.  4:  Sy2SWy4NEy4,  SWV4NW14,  NWJ/4 

se  y4  n  w  y4 ,  s  y2  se  y4  nw  y4 ,  n  y2  s  w  y4 ,  w  y2 
ne  y4  se  y4 ,  n  w  y4  se  y4 ; 

Sec.  5:  NWy4NEy4,  Sy2NEy4,  wy2,  Ny2SE»4, 
SW14SE»4; 

Sec.  6:  NEy4,  E  y2  SE  4 ,  E  y2  W  »/2  SE  % ; 

Sec.  7:  Ey2NEy4,  NEy4SEy4; 

sec.  8:  wy2NEy4, sy2SEy4NEV4, nw‘4,  sy2; 

Sec.  9 :  w y2 nw  y4  sw  y4 ; 

Sec.  17:  Ei/2,  Ei/2wy2,  Ey2wy2Nw»/4,  Eya 
Nwy4swy4,  swy4swy4: 

Sec.  20:  Ey2,  Ny2NWy4,  SE14NW1/4,  Ey2Ey2 
swy4: 

sec.  21:  wy2swy4swy4; 

sec.  28:  wy2Nwy4Nwy4,  wy2wy2swy4: 

Sec.  29:  NEV4 .  E»/a8EV4,  Ey2NWy4SEi/4; 

Sec.  33:  NWy4NWV4. 

The  areas  described  aggregate  4,973.84 
acres,  more  or  less. 

Virgil  T.  Heath, 
State  Supervisor. 

[P.  R.  Doc.  57-9906;  Piled,  Nov.  29,  1957; 
8:47  a.  m.] 


Bureau  of  Reclamation 

[Public  Announcement  No.  24,  Amdt.  1] 
Columbia  Basin  Project,  Washington 

PUBLIC  ANNOUNCEMENT  OF  THE  SALE  OF 
FULL-TIME  FARM  UNITS 

November  20,  1957. 

Public  announcement  of  the  sale  of 
full-time  farm  units  in  the  East  and 
Quincy  Columbia  Basin  Irrigation  Dis¬ 
tricts,  Columbia  Basin  Project,  Washing¬ 
ton,  dated  January  10,  1956,  and 

published  in  the  Federal  Register  at 
21  F.  R.  592,  is  amended  as  follows: 

In  subsection  la  by  deleting  from  the 
list  of  farm  units  offered,  the  farm  units 
listed  below: 

Irrigation  Farm  Unit 

Block  No.  No. 

89  32 

89  105 

The  following  farm  units  which  have 
been  offered  under  the  provisions  of  sub¬ 
section  l.b.  will  no  longer  be  available 
for  sale  under  the  terms  of  this  an¬ 
nouncement: 

Irrigation  Block  Farm  Unit 

No.  No. 

42  164 

42  165 

Fred  G.  Aandahl, 
Assistant  Secretary 
of  the  Interior. 

November  20,  1957. 

[P.  R.  Doc.  57-9907;  Filed,  Nov.  29,  1957; 

8:47  a.  m.l 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Surveys 

•  NOTICE  OF  DETERMINATION 

In  conformity  with  the  act  of  Congress 
approved  August  31,  1954,  Title  13, 
United  States  Code,  Section  181,  and 
due  notice  having  been  published  (22 
F.  R.  8158,  October  15,  1957)  pursuant 
to  said  act,  I  have  determined  that  an¬ 
nual  data  covering  1957  to  be  derived 
from  the  surveys  listed  below  are  needed 
to  aid  the  efficient  performance  of  es¬ 
sential  governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry  and  are  not  pub¬ 
licly  available  from  nongovernmental  or 
other  government  sources. 

Report  forms  in  most  instances  fur¬ 
nishing  data  on  shipments  and/or  pro¬ 
duction  and  in  some  instances  on  stocks, 
unfilled  orders,  orders  booked,  consump¬ 
tion,  etc.,  will  be  required  of  all  establish¬ 
ments  engaged  in  the  production  of  the 
items  covered  by  the  following  list  of 
surveys  with  the  exception  of  the  Annual 
Survey  of  Manufactures  which  will  be 
conducted  on  a  sample  basis  and  which 
calls  for  general  statistical  data  such  as 
employment,  payroll,  man-hours,  cap¬ 
ital  expenditures,  cost  of  materials  con¬ 
sumed,  etc.,  in  addition  to  information 
on  products  shipped,  and  the  lumber 
production  and  stocks  surveys  which  will 
also  be  conducted  on  a  sample  basis. 

Annual  survey  of  manufactures. 

Stocks  of  wool  (as  of  January  1,  1958). 

Cotton  and  synthetic  woven  goods  fin¬ 
ished. 

Knit  cloth. 

Woolen  and  worsted  machinery  activity. 

Gloves  and  mittens. 

Apparel. 

Softwood  plywood. 

Softwood  veneer. 

Red  cedar  shingles. 

Lumber. 

Paper  and  board-detailed  grade. 

Sulfuric  acid. 

Compressed  and  liquefied  gases. 

Inorganic  chemicals. 

Office  furniture. 

Pressed  and  blown  glassware. 

Steel  mill  products. 

Aluminum  foil  converted. 

Steel  boilers. 

Heating  and  cooking  equipment. 

Internal  combustion  engines. 

Construction  machinery. 

Machine  tools. 

Metal  working  machinery. 

Tractors. 

Farm  machines  and  equipment. 

Radios,  televisions,  and  phonographs. 

Mechanical  stokers. 

Refrigeration  equipment. 

Office,  computing,  and  accounting  ma¬ 
chines. 

The  following  list  of  surveys  repre¬ 
sents  annual  counterparts  of  monthly, 
quarterly,  and  semi-annual  surveys.  The 
content  of  these  annual  reports  will  be 
identical  with  that  of  the  monthly, 
quarterly,  and  semi-annual  reports. 
However,  there  will  be  no  duplication 
inasmuch  as  establishments  that  file  the 
monthly,  quarterly,  and  semi-annual  re¬ 
ports  during  the  year  covered  by  the 
annual  report  will  not  need  to  submit 
annual  reports  on  these  products. 

Flour  milling  products. 

Confectionary  products. 
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Broad  woven  goods  (cotton,  wool,  silk  and 
synthetic). 

Consumption  of  wool  and  other  fibers,  and 
production  of  tops  and  noils. 

Shoes  and  slippers. 

Hardwood  plywood  (for  sale). 

Pulp,  paper,  and  board. 

Consumers  of  wood  pulp. 

Mattresses  and  bedsprings. 

Converted  flexible  packaging  products. 

Superphosphate. 

Paint,  varnish,  and  lacquer. 

Refractories. 

Clay  construction  products. 

Asphalt  and  tar  roofing  and  siding 
products. 

Glass  containers. 

Nonferrous  castings. 

Plumbing  fixtures. 

Steel  shipping  barrels,  drums  and  palls. 

Commercial  and  home  canning  closures. 

Metal  cans. 

Farm  pumps. 

Fans,  blowers,  and  unit  heaters. 

Electric  lamps. 

Fluorescent  lamp  ballasts. 

Farm  and  household  water  conditioning 
equipment. 

Complete  aircraft  and  aircraft  engines. 

Backlog  of  orders  for  aircraft  companies. 

Aircraft  propellers. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys  and  ad¬ 
ditional  copies  are  available  on  request 
to  the  Director,  Bureau  of  the  Census, 
Washington  25,  D.  C. 

I  have,  therefore,  directed  that  annual 
surveys  be  conducted  for  the  purpose  of 
collecting  the  data  hereinabove  de¬ 
scribed. 

Dated:  November  21,  1957. 

[seal]  Robert  W.  Burgess, 
Director, 

Bureau  of  the  Census . 

Approved:  November  26, 1957. 

Sinclair  Weeks,  * 

Secretary  of  Commerce. 

[F.  R.  Doc.  57-9948;  Filed.  Nov.  29,  1957; 

8:55  a.  m.] 


Inventories,  Sales,  and  Accounts 
Receivable  of  Retailers 

notice  of  consideration  for  surveys 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  is  considering  a  proposal 
to  conduct  a  1957  Annual  Retail  Trade 
Survey  of  year-end  inventories;  annual 
sales;  and  accounts  receivable,  charge 
and  installment;  as  of  the  end  of  the 
year,  under  the  provisionj^of  the  Act  of 
Congress  approved  August  31,  1954,  13 
U.  S.  C.  181,  224,  and  225.  This  survey 
will  provide  the  only  continuing  source 
of  important  information  on  these  phases 
of  retail  trade  in  the  various  kinds  of 
retail  business.  On  the  basis  of  informa¬ 
tion  and  recommendations  received  by 
the  Bureau  of  the  Census,  the  data  will 
have  significant  application  to  the  needs 
of  the  public,  the  distributive  trades,  and 
governmental  agencies,  and  are  not  pub¬ 
licly  available  from  nongovernmental 
or  other  governmental  sources. 

Such  survey,  if  conducted,  shall  begin 
not  earlier  than  30  days  after  publication 
of  this  notice  in  the  Federal  Register. 

Reports  will  not  be  required  from  all 
retail  establishments  in  the  United 
States,  but  only  from  a  selected  sample. 
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NOTICES 


in  order  to  provide,  with  measurable 
reliability,  annual  sales  figures  by  Census 
Regions,  and  national  figures  on  inven¬ 
tories,  sales-inventory  ratios,  and  charge 
and  installment  accounts  receivable  as 
of  the  end  of  the  year.  Reports  will  be 
requested  from  sampled  stores  on  the 
basis  of  their  sales  size  and/or  location  in 
Census  Sample  Areas.  A  group  of  the 
largest  firms  in  terms  of  number  of  re¬ 
tail  stores  operated  will  be  requested  to 
report  regardless  of  the  store  locations. 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  on  request  to  the  Director, 
Bureau  of  the  Census,  Washington  25, 
D.  C. 

Any  suggestions  or  recommendations 
concerning  the  subject  matter  of  this 
proposed  survey  should  be  submitted  in 
writing  to  the  Director  of  the  Census  and 
will  receive  consideration. 

[seal]  Robert  W.  Burgess, 
Director, 

Bureau  of  the  Census. 

Approved:  November  26, 1957. 

Sinclair  Weeks, 

Secretary  of  Commerce. 

[F.  R.  Doc.  57-9949;  Filed,  Nov.  29,  1957; 

8:55  a.  m.] 


Federal  Maritime  Board 

Annual  Review  of  Bareboat 
Charters 

NOTICE  OF  TENTATIVE  FINDINGS 

In  accordance  with  section  5  (e)  (1) 
of  the  Merchant  Ship  Sales  Act  of  1946, 
as  amended,  the  bareboat  charters  of  the 
following  government-owned,  war-built, 
dry  cargo  vessels  have  been  reviewed  as 
of  November  29, 1957: 

Vessel  and  Charterer 

“Council  Bluffs  Victory” — American  Presi¬ 
dent  Lines,  Ltd.  * 

‘‘Hope  Victory” — American  President  Lines, 
Ltd. 

“Baylor  Victory” — Central  Gulf  Steamship 
Corporation. 

“Lahaina  Victory" — American  Mail  Line, 
Ltd. 

"Pine  Bluff  Victor  y” — Pacific  Atlantic 
Steamship  Co. 

"Casimir  Pulaski” — American  Coal  Ship¬ 
ping,  Inc. 

“Joseph  G.  Cannon” — Blidberg-Rothchild 
Co.,  Inc. 

“Greece  Victory” — Isbrandtsen  Company, 
Inc. 

“Navajo  Victory” — Isbrandtsen  Company, 
Inc. 

The  Federal  Maritime  Board  has  ten¬ 
tatively  found  that  conditions  do  not 
exist  justifying  the  continuance  of  the 
charters  for  additional  twelve-month 
periods. 

Any  interested  party  may  request  a 
hearing  concerning  the  tentative  findings 
by  filing  written  objections  stating  the 
reasons  therefor  with  the  Secretary,  Fed¬ 
eral  Maritime  Board,  within  seven  (7) 
days  after  publication  of  this  notice. 

The  findings  will  become  final  if  no  ob¬ 
jections  thereto  or  requests  for  a  hearing 
are  filed,  as  provided  above.  If  such 
hearing  is  granted,  the  ultimate  resulting 


findings  will  be  the  subject  of  a  report 
by  the  Board. 

Dated:  November  29, 1957. 

By  order  of  the  Federal  Maritime 
Board. 

James  L.  Pimper, 

Secretary. 

[F.  R.  Doc.  57-10015;  Filed,  Nov.  29,  1957; 
11:39  a.  m.] 


Office  of  the  Secretary 

George  A.  Sands 

STATEMENT  OF  CHANGES  IN  FINANCIAL 
INTERESTS 

In  accordance  with  the  requirements 
of  section  710  (b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  re¬ 
ported  in  the  Federal  Register  of  De¬ 
cember  6,  1956,  21  F.  R.  9685;  May  22, 
1957,  22  F.  R.  3602. 

A.  Deletions:  No  change. 

B.  Additions:  Standard  Oil  Company  of 
New  Jersey. 

This  statement  is  made  as  of  Novem¬ 
ber  8,  1957. 

Dated:  November  12,  1957. 

George  A.  Sands. 

[F.  R.  Doc.  57-9902;  Filed,  Nov.  29,  1957; 
8:45  a.  m.] 


Julien  R.  Steelman 

STATEMENT  OF  CHANGES  IN  FINANCIAL 
INTERESTS 

In  accordance  with  the  requirements 
of  section  710  (b)  (6)  of  the  Defense 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  re¬ 
ported  in  the  Federal  Register  of  De¬ 
cember  14,  1956,  21  F.  R.  9985;  May  29, 
1957,  22  F.  R.  3768. 

A.  Deletions:  No  change. 

B.  Additions:  No  change. 

This  statement  is  made  as  of  Novem¬ 
ber  14, 1957. 

Dated:  November  14,  1957. 

Julien  R.  Steelman. 

[F.  R.  Doc.  57-9903;  Filed,  Nov.  29,  1957; 
8:45  a.  m.] 


William  E.  Vaughn 

STATEMENT  OF  CHANGES  IN  FINANCIAL 
INTERESTS 

In  accordance  with  the  requirements 
of  section  710  (b)  (6)  of  the  Defense 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  re¬ 
ported  in  the  Federal  Register  of  June 
1, 1956,  21  F.  R.  3728;  November  30, 1956, 
21  F.  R.  9389;  June  7,  1957,  22  F.  R.  4036. 


A.  Deletions:  No  change. 

B.  Additions:  No  change. 

This  statement  is  made  as  of  Novem¬ 
ber  18,  1957. 

Dated:  November  18,  1957. 

William  E.  Vaughn. 

[F.  R.  Doc.  67-99C4;  Filed,  Nov.  29,  1957; 

8:46  a.  m.] 

DEPARTMENT  OF  THE  TREASURY 

Foreign  Assets  Control 

Firecrackers 

IMPORTATION  FROM  MACAO  VIA  HONG  KONG 

Notice  is  hereby  given  that  the  Treas¬ 
ury  Department  is  now  prepared  to  con¬ 
sider  applications  for  additional  licenses 
under  the  Foreign  Assets  Control  Regu¬ 
lations  (31  CFR  500.101-500.808)  for  the 
importation  of  firecrackers  from  Macao 
via  Hong  Kong.  Heretofore  licenses  for 
the  importation  of  such  firecrackers  have 
been  granted  under  a  quota  system  based 
on  Macao’s  known  production,  the  quan¬ 
tities  licensed  for  each  applicant  being 
based  upon  the  applicant's  past  history 
of  importation  of  firecrackers.  The 
Foreign  Assets  Control,  however,  has  re¬ 
cently  resurveyed  the  current  production 
facilities  in  Macao  for  the  manufacture 
of  firecrackers,  and  has  re-studied  the 
pattern  of  importation  and  consumption 
of  firecrackers  in  the  United  States  in 
order  to  determine  what  changes,  if  any, 
in  its  licensing  policy  might  be  warranted 
by  changed  circumstances.  On  the  basis 
of  these  findings,  it  has  concluded  that 
the  importation  of  firecrackers  produced 
in  Macao  may  now  appropriately  be  li¬ 
censed  without  regard  to  the  quotas 
which  have  previously  prevailed  and  re¬ 
gardless  of  the  applicant’s  previous  his¬ 
tory  of  importation  of  firecrackers. 
Applicants  will  receive  licenses  valid  for 
six  months  authorizing  the  importation 
of  firecrackers  from  any  of  the  manu¬ 
facturers  in  Macao  whose  production  has 
been  determined.  Quarterly  reports  will 
be  required  in  connection  with  importa¬ 
tions  under  these  licenses. 

Any  person  interested  in  importing 
such  firecrackers  may  obtain  additional 
information  and  license  application 
forms  from  the  Foreign  Assets  Control, 
Treasury  Department,  Washington  25, 
D.  C. 

[seal]  Elting  Arnold, 

Acting  Director, 
Foreign  Assets  Control. 

[F.  R.  Doc.  57-9920;  Filed,  Nov.  29,  1957; 

8:51  a.  m.] 


Office  of  the  Secretary 

[Dept.  Circ.  570,  Rev.  Apr.  20,  1943, 

1957,  Supp.  174] 

Prudential  Insurance  Company  of 
Great  Britain 

ACCEPTABLE  REINSURING  COMPANY  ON 
FEDERAL  BONDS 

November  22,  1957. 

A  Certificate  of  Authority  has  been 
issued  by  the  Secretary  of  the  Treasury 


FEDERAL  REGISTER 


Saturday ,  November  30,  1957 

to  the  following  company  as  a  reinsur¬ 
ing  company  only  on  Federal  bonds  under 
Treasury  Department  Circular  No.  297, 
July  15,  1922,  as  amended,  31  CFR  Part 
223.  An  underwriting  limitation  of 
$568,000.00  has  been  established  for  the 
company. 

The  Prudential  Insurance  Company  of 
Great  Britain  Located  in  New  York,  New 
York,  N.  Y.  » 

[sealI  Laurence  B.  Robbins, 
Acting  Secretary  of  the  Treasury. 

[F.  R.  Doc.  67-9921;  Filed,  Nov.  29,  1957; 
8:51  a.  m.] 


United  States  Coast  Guard 

[CGFR  57-46) 

Approval  and  Termination  of  Approval 
of  Equipment  or  Installations  and 
Materials 

*  Correction 

In  Federal  Register  Document  57-9034, 
published  at  page  8822  in  the  issue  dated 
November  1,  1957,  the  following  change 
should  be  made  in  the  middle  column  on 
page  8824:  In  the  entries  for  Approval 
No.  160.047/137/0  and  Approval  No. 
160.047/138/0,  “Burlington  Hills”  should 
read  “Burlington  Mills”. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Docket  No.  12016;  FCC  57M-1175] 

*  Jay  Sadow 

ORDER  CONTINUING  HEARING  CONFERENCE 

In  re  application  of  Jay  Sadow,  Ross- 
ville,  Georgia,  Docket  No.  12016,  File  No. 
BP-10827 :  Tor  construction  permit. 

The  Hearing  Examiner  having  been 
advised  by  letter  dated  November  19, 
1957,  that  applicant  in  this  proceeding. 
Jay  Sadow,  will  file  an  amendment  to 
his  instant  application  to  provide  for  a 
two-tower  directional  array ; 

It  appearing,  that  such  amendment 
will  eliminate  the  necessity  for  the  in¬ 
formal  conference  presently  scheduled 
for  November  25,  1957; 

It  is  ordered.  This  25th  day  of  Novem¬ 
ber  1957,  that  the  informal  conference 
scheduled  for  this  date  be,  and  the  same 
is  hereby,  continued  without  date. 

Released:  November  25,  1957. 

✓  Pederal  Communications 

Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

)F.  R.  Doc.  57-9933:  Filed,  Nov.  29,  1957; 
8:56  a.  m.J 


[Docket  No.  12250;  FCC 57-1244] 

Sacramento  Telecasters,  Inc. 
(KBET-TV) 

order  designating  application  for 

HEARING  ON  STATED  ISSUES 

In  re  application  of  Sacramento  Tele¬ 
casters,  Inc.  (KBET-TV),  Sacramento, 
California,  Docket  No.  12250,  File  No. 
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BMPCT-2633;  for  modification  of  con¬ 
struction  permit. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  13th  day  of 
November  1957; 

The  Commission  having  under  con¬ 
sideration  (a)  the  above-entitled  appli¬ 
cation  filed  on  November  26,  1954,  and 
granted  without  hearing  on  December 
9,  1954;  (b)  a  petition  to  stay  the  effec¬ 
tive  date  of  the  grant,  to  designate  the 
application  for  hearing,  and  for  other 
relief,  filed  on  January  13,  1955,  pursu¬ 
ant  to  section  405  of  the  Communications 
Act  of  1934,  as  amended,  by  McClatchy 
Broadcasting  Company  (hereinafter  Mc¬ 
Clatchy),  licensee  of  Radio  Station 
KFBK,  Sacramento,  California;  (c)  the 
Commission’s  Memorandum  Opinion  and 
Order  released  March  18,  1955  (FCC 
55-318)  denying  said  petition  on  the 
grounds  that  McClatchy  had  no  standing 
under  section  405  of  the  Communications 
Act  to  seek  reconsideration  or  the  other 
relief  requested;  that  allegations  by  Mc¬ 
Clatchy,  relating  to  false  presentations 
made  by  the  applicant  (Telecasters), 
were  unfounded ;  and  that  a  grant  of  the 
subject  modification  application  would 
not  adversely  affect  the  interests  of 
McClatchy  with  respect  to  its  applica¬ 
tion  for  Channel  10  in  Sacramento;  (d) 
the  decision  issued  on  October  18,  1956, 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in 
McClatchy  Broadcasting  Company  v. 
Federal  Communications  Commission,  99 
U.  S.  App.  D.  C.  199,  239,  F.  2d  19,  Cert, 
den.  353  U.  S.  918,  rehg.  den.  353  U.  S. 
952;  (e)  a  petition  filed  by  McClatchy  on 
September  6,  1957,  requesting  the  Com¬ 
mission  to  adopt  and  include  in  its  order 
of  designation  for  hearing  on  remand 
the  issues  requested  in  its  petition;  the 
response  thereto  by  Telecasters;  Mc- 
Clatchy’s  reply  thereto;  and  (f )  a  motion 
to  strike  McClatchy’s  petition  for  inclu¬ 
sion  of  issues  from  Dockets  Numbers  9013 
and  10298,  filed  by  Telecasters  on  Sep¬ 
tember  26,  1957;  an  opposition  thereto 
by  McClatchy;  and  Telecasters’  reply 
thereto;  and 

It  appearing  that,  by  the  aforemen¬ 
tioned  decision,  the  United  State  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  reversed  the  Commission’s  Order 
denying  McClatchy’s  aforementioned  pe¬ 
tition,  and  remanded  the  case  to  the 
Commission  for  hearing  “to  decide 
whether  to  set  aside  either  the  modified 
grant  to  Telecasters,  or  the  modification 
and  the  original  grant  as  well,  and,  in 
either  event,  to  consider  what  other  ac¬ 
tion  thereafter  would  be  appropriate”; 
and 

It  further  appearing  that  in  the  inter¬ 
est  of  orderly  and  expeditious  Commis¬ 
sion  process,  the  hearing  on  the  remand 
should  be  directed  initially  to  the  deter¬ 
mination  of  whether  the  grant  of  the 
modification  application  would  serve  the 
public  interest,  convenience,  and  neces¬ 
sity;  and 

It  further  appearing  that  the  hearing 
issues  specified  hereinbelow  accord  with 
the  decision  of  the  Cojirt  of  Appeals  as 
to  the  matters  to  be  considered  in  a  hear¬ 
ing  on  the  modification  application  and 
also  incorporate,  in  substance,  such 
issues  requested  by  McClatchy  as  relate 


to  Telecasters’  modification  application; 
and 

It  further  appearing  that  McClatchy’s 
petition  requesting  inclusion  of  issues 
should  be  granted  only  insofar  as  the 
issues  set  forth  therein  relate  to  the 
above-entitled  application  for  modifica¬ 
tion  of  construction  permit ;  and 

It  further  appearing  that  McClatchy 
has  requested  oral  argument  on  its  peti¬ 
tion  for  inclusion  of  the  issues  specified 
by  it.  and  that  no  useful  purpose  would 
be  served  by  granting  such  request;  and 

It  further  appearing  that  the  motion 
of  Telecasters  to  strike  McClatchy’s  pe¬ 
tition  requesting  inclusion  of  issues  from 
Dockets  Numbers  9013  and  10298  should 
bo  granted  since  the  proceedings  therein 
are  not  under  consideration  by  the  Com¬ 
mission  at  this  time;  and 

It  further  appearing  that  McClatchy 
has  made  no  showing  of  irreparable  in¬ 
jury  to  it  or  the  public  with  respect  to 
any  construction  or  operation  pursuant 
to  the  modified  construction  permit 
pending  the  outcome  of  the  hearing;  and 
that  a  stay  of  the  grant  of  the  above- 
captioned  application  pending  a  deci¬ 
sion  on  the  hearing  would  deprive  the 
public  of  an  existing  television  broad¬ 
cast  service,  and  would  serve  no  useful 
purpose  at  this  stage  of  the  proceedings ; 

It  is  ordered,  That  McClatchy’s  re¬ 
quests  for  a  stay  of  the  grant  of  the 
above-captioned  application  and  for  oral 
argument  on  its  petition  for  inclusion 
of  issues  are  denied; 

It  is  further  ordered,  That  the  petition 
of  McClatchy  for  inclusion  of  issues 
is  granted  with  respect  to  those  issues 
therein  which,  in  substance,  are  speci¬ 
fied  hereinbelow,  and  is  denied  in  all 
other  respects; 

It  is  further  ordered,  That  the  motion 
of  Telecasters  to  strike  the  petition  of 
McClatchy  for  inclusion  of  Issues  from 
Dockets  Numbers  9013  and  10298  is 
granted ; 

It  is  further  ordered,  That  the  above- 
entitled  application  is  designated  for 
evidentiary  hearing  at  the  offices  of  the 
Commission  in  Washington,  D.  C.  on  the 
following  issues: 

1.  To  determine  the*  facts  and  circum¬ 
stances  leading  to  the  filing  of  the  above- 
captioned  application  for  modification 
of  construction  permit  by  Sacramento 
Telecasters,  Inc.  » 

2.  To  determine  the  nature  and  extent 
of  the  change  in  coverage  which  would 
result  from  operation  pursuant  to  the 
modified  permit.1 

3.  To  determine  whether  the  filing  of 
the  above-captioned  application  for 
modification  of  construction  permit 
raises  a  question  of  the  good  faith  of 
Sacramento  Telecasters,  Inc.,  in  view  of 
the  amendment  of  its  original  applica¬ 
tion  as  to  antenna  height  and  the  result 
of  its  stipulation  in  the  comparative 
hearing  (Dockets  Numbers  9013  and 
10298)  that  there  was  no  substantial 
difference  in  coverage  between  the  two 
proposals,  and  in  view  of  the  evidence 
adduced  under  issues  1  and  2  above. 


»  In  connection  with  the  evidentiary  show¬ 
ing  to  be  made  under  this  issue,  attention 
Is  called  to  the  Commission’s  Memorandum 
Opinion  and  Order  in  Docket  No.  10968,  etc., 
(FCC  57-1212),  released  November  8,  1957. 
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4.  To  determine  whether  Sacramento 
Telecasters,  Inc.,  made  false  representa¬ 
tions  to  the  Commission  in  the  above- 
captioned  application  for  modification 
of  its  construction  permit. 

5.  To  determine  whether  Sacramento 
Telecasters,  Inc.,  made  false  representa¬ 
tions  to  the  people  in  the  area  to  be 
served  by  its  proposed  station  with  re¬ 
spect  to  the  service  that  will  be  rendered 
by  the  station  under  the  modification 
proposal. 

6.  To  determine  whether  William  P. 
Wright,  president  of  Sacramento  Tele¬ 
casters,  Inc.,  made  false  representations 
to  the  Commission  in  his  affidavit  dated 
January  20, 1955. 

7.  To  determine  in  light  of  the  evi¬ 
dence  adduced  under  the  foregoing  issues 
and  the  record  made  with  respect  there¬ 
to,  whether  the  grant  of  the  application 
of  Sacramento  Telecasters,  Inc.,  for 
modification  of  its  construction  permit, 
would  serve  the  public  interest,  con¬ 
venience,  and  necessity.* 

It  is  further  ordered,  That  the  burden 
of  proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  as  to 
issues  1  and  2  above  shall  be  on  Sacra¬ 
mento  Telecasters,  Inc.,  and  that  the 
burdens  as  to  issues  3,  4,  5,  and  6  above 
shall  be  on  McClatchy  Broadcasting 
Company. 

It  is  further  ordered,  That  petitioner, 
McClatchy  Broadcasting  Company,  and 
the  Chief  of  the  Broadcast  Bureau  are 
hereby  made  parties  to  the  proceedings 
herein  and  that: 

(a)  The  hearing  on  the  above  issues 
shall  commence  at  a  date  to  be  specified 
in  a  subsequent  order,  before  an  Ex¬ 
aminer  to  be  specified  at  a  later  date. 

(b)  The  parties  to  the  proceeding 
herein  shall  have  fifteen  (15)  days  after 
the  issuance  of  the  Examiner’s  decision 
to  file  exceptions  thereto  and  seven  (7) 
days  thereafter  to  file  replies  to  any  such 
exceptions. 

(c)  The  appearances  of  the  parties 
intending  to  participate  in  the  above 
hearing  shall  be  filed  not  later  than 
November  27, 1957. 

Released:  November  25, 1957. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  57-9934;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 


[Docket No.  12252;  FCC  57-1272] 

George  A.  Hormel,  II  (KQAQ) 

memorandum  opinion  and  order  desig¬ 
nating  application  for  hearing  on 

STATED  ISSUES 

In  re  application  of  George  A.  Hormel, 
n  (KQAQ),  Austin,  Minnesota,  Docket 
No.  12252,  File  No.  BP-10673;  for  con¬ 
struction  permit. 


*  The  Commission  will  decide,  in  the  light 
of  the  record  and  decision  in  this  hearing, 
what  further  action,  if  any,  would  be  appro¬ 
priate  with  respect  to  the  original  grant 
made  to  Telecasters  on  October  4,  1954. 


1.  The  Commission  has  before  it  for 
consideration  (a)  a  “Protest  And  Peti¬ 
tion  For  Reconsideration”,  pursuant  to 
sections  309  (c)  and  405  of  the  Com¬ 
munications  Act  of  1934,  as  amended, 
filed  on  October  21,  1957  by  Minnesota- 
Iowa  Television  Company,  licensee  of 
standard  broadcast  station  KAUS  (1480 
kc,  1  kw,  DA-2,  U)  and  television  station 
KMMT,  Austin,  Minnesota,  and  directed 
to  the  Commission’s  action  of  September 
19,  1957,  (Public  Notice  given  on  Sep¬ 
tember  20,  1957)  in  granting  without 
hearing  the  above-captioned  application 
of  George  A.  Hormel,  II,  for  a  construc¬ 
tion  permit  for  a  new  standard  broad¬ 
cast  station  (KQAQ)  at  Austin,  Minne¬ 
sota  to  operate  on  970  kilocycles  with  a 
power  of  1  kilowatt,  daytime  only;  (b) 
an  opposition  thereto  filed  on  October 
31,  1957  by  George  A.  Hormel,  II  (here¬ 
inafter  referred  to  as  KQAQ) ;  (c)  a  re¬ 
ply  to  opposition  filed  on  November  7, 
1957  by  Minnesota-Iowa  Television 
Company;  (d)  a  motion  to  dismiss  the 
instant  protest  and  petition  for  recon¬ 
sideration,  filed  by  KQAQ  on  November 
8,  1957;  and  (e)  an  opposition  thereto 
filed  by  Minnesota-Iowa  Television  Com¬ 
pany  on  November  13,  1957. 

2.  Protestant  requests  the  Commission 
to  reconsider  its  said  grant,  designate 
the  KQAQ  application  for  hearing,  make 
protestant  a  party  thereto,  and  postpone 
the  effective  date  of  the  grant  to  the  ef¬ 
fective  date  of  the  Commission’s  decision 
after  hearing. 

3.  Protestant  claims  that  it  is  a  “party 
in  interest”  and  “person  aggrieved  or 
whose  interests  are  adversely  affected” 
within  the  meaning  of  sections  309  (c) 
and  405  of  the  act,  respectively,  to  have 
standing  to  file  its  instant  pleading  pur¬ 
suant  thereto.  Protestant  bases  this 
claim  on  a  showing  that  its  existing  sta¬ 
tions  (AM  and  TV)  in  the  city  where 
KQAQ  proposes  to  operate  will  be  eco¬ 
nomically  injured  by  competition  from 
KQAQ  for  revenues  and  audiences. 

4.  In  support  of  its  protest  and  peti¬ 
tion  for  reconsideration,  protestant  al¬ 
leges  that  the  KQAQ  grant  “was  made 
in  violation  of  §  3.28  (c)  of  the  rules  and 
regulations  of  the  Commission”  because 
the  interference  received  by  KQAQ  from 
stations  WDAY,  Fargo,  North  Dakota, 
and  WHA,  Madison,  Wisconsin,  would 
affect  more  than  10  percent  of  the  popu¬ 
lation  in  KQAQ’s  normally  protected 
primary  service  area.  On  the  basis  of 
data  submitted  with  the  application  and 
conductivities  contained  in  Figure  M-3 
of  the  Commission’s  rules,  the  KQAQ 
application  was  granted  upon  a  determi¬ 
nation  that  interference  from  Stations 
WDAY  and  WHA  would  affect  17,399 
persons,  or  a  total  of  6.4  percent  of  the 
270,009  persons  within  the  normally  pro¬ 
tected  primary  service  area  of  KQAQ. 

5.  Submitted  with  the  instant  protest 
and  petition  for  reconsideration  is  an 
engineering  affidavit  which  includes  field 
intensity  measurement  data  made  along 
radials  bearing  134,  144.8  and  155  de¬ 
grees  true  from  co-channel  Station 
WDAY  and  along  radials  bearing 
263,  276.2  degrees,  true  from  co-channel 
Station  WHA.  This  engineering  affi¬ 
davit  purports  to  show  that  the  total 
population  which  would  normally  re¬ 


ceive  service  from  KQAQ  is  390,883,  in 
an  area  of  12,684  square  miles;  that  on 
the  basis  of  the  above-mentioned  field 
intensity  measurement  data,  KQAQ 
would  lose  56,885  and  16,306  people,  re¬ 
spectively,  due  to  interference  from 
WDAY  and  WHA.  Therefore,  according 
to  protestant’s  data,  interference  from 
WDAY  would  affect  14.5  percent  of  the 
population  in  KQAQ’s  normally  pro¬ 
tected  primary  service  area,  and  the 
total  amount  of  interference  from 
WDAY  and  WHA  would  affect  18.7  per¬ 
cent  of  the  population  within  that  area. 
Section  3.28  (c)  of  the  Commission’s 
rules  provides  that  interference  received 
by  a  proposal  shall  not  affect  more  than 
10  percent  of  the  population  within  its 
normally  protected  daytime  primary 
service  area. 

6.  Protestant  also  claims  that  its  sta¬ 
tions,  KAUS  and  KMMT  (TV),  depend 
primarily  upon  the  sale  of  advertising  in 
Austin,  Minnesota,  and  the  surrounding 
area;  that  Austin  has  a  population  of 
23,100;  that  a  “diversion  of  any  part  of 
the  advertising  revenue  available  in  the 
Austin  area  to  the  station  authorized  to 
Mr.  Hormel  will  quickly  reduce  protes¬ 
tant’s  income  to  the  point  where  it  will 
not  only  be  insufficient  for  the  improve¬ 
ments  contemplated  but  will  force  cur¬ 
tailment  and,  perhaps,  eventual  cessation 
of  the  services  rendered”;  that  “if  the 
Hormel  station  is  permitted  to  be  con¬ 
structed  and  operated,  protestant,  for 
the  reasons  stated  above,  wTill  suffer  ir¬ 
reparable  injury  and  the  public  interest 
will  be  adversely  affected.” 

7.  Protestant  specified  the  following 
issues  upon  which  it  requests  an  oppor¬ 
tunity  to  present  evidence  at  a  hearing: 

(a)  To  determine  whether  or  not  the 
Austin,  Minnesota  market  area  will  provide 
sufficient  revenues  to  permit  the  proposed 
station  to  operate  in  the  public  interest  in 
competition  with  existing  services; 

(b)  To  determine  whether,  because  of  the 
limited  advertising  potential  of  the  Austin 
area,  protestant  will  suffer  economic  hard¬ 
ship  from  the  competition  of  the  proposed 
additional  station  in  the  market,  thus  forcing 
it  to'curtail  its  service  and  preventing  it  from 
expanding  its  facilities,  with  the  result  that 
the  public  interest  will  be  adversely  affected 
in  the  area; 

(c)  To  determine  whether  a  need  exists 
for  the  service  proposed  to  be  rendered  by  the 
station  authorized  in  the  protested  grant; 

(d)  To  determine  whether  or  not  more 
than  10  percent  of  the  population  in  the  nor¬ 
mally  protected  primary  service  area  of  the 
station  proposed  to  be  installed  by  George  A. 
Hormel  II  will  be  affected  by  interference 
from  other  stations  and,  if  so,  the  nature  and 
extent  of  said  interference; 

(e)  To  determine  what  other  services  are 
available  to  the  areas  and  populations  pro¬ 
posed  to  be  served;  and 

(f)  To  determine  whether  public  interest, 
convenience,  and  necessity  would  be  served 
by  the  grant  of  the  application  of  George  A. 
Hormel  II. 

8.  In  its  opposition,  KQAQ  states  that 
the  “standing  of  the  protestant  to  file  the 
instant  protest  is  conceded  under  the 
applicable  decisions  of  the  Court  of  Ap¬ 
peals”;  that,  although  protestant’s  eco¬ 
nomic  injury  issues  could  be  heard  on 
oral  argument,  these  issues  should  be 
designated  for  evidentiary  hearing  since 
“it  appears  that  an  evidentiary  hearing 
will  be  required  in  any  event  because  of 
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the  allegations  as  to  interference  from 
WHA  and  WDAY”  and  that  no  “sub¬ 
stantial  saving  of  time  will,  therefore,  be 
effected  by  scheduling  oral  argument  only 
on  the  economic  issue”;  that  a  “second 
reason  for  ordering  an  evidentiary  hear¬ 
ing  on  the  economic-injury  issues  is  to 
discourage  so-called  hit-and-run  tactics 
by  protestants  in  this  type  of  situation” ; 
that  “under  the  present  system,  the  pro- 
testant  merely  pleads  such  injury — but 
is  never  called  upon  to  prove  it”;  that  “in 
every  other  type  of  pleading  the  pleader 
must  prove  the  truth  of  his  allegations  if 
they  are  controverted”;  that  “there  is  no 
reason  why  an  excfeption  should  exist  for 
the  protestant  claiming  economic  in¬ 
jury”;  that  it  is  “highly  unlikely  that  the 
protestant  will  suffer  substantial  eco¬ 
nomic  injury  to  its  television  and  AM 
operations”  as  a  result  of  the  challenged 
grant;  that  while  “protestant  will  lose  its 
monopoly  and  will  have  to  work  a  bit 
harder  for  its  business  *  *  *  it  is  not 
at  all  self-evident  that  economic  injury 
will  result”;  that  on  “the  contrary,  the 
hard  work  that  the  competition  will  force 
upon  protestant,  may,  in  fact,  turn  out 
to  result  in  economic  gain  to  protestant” ; 
that  “protestant  should,  therefore,  be  re¬ 
quired  to  prove  its  economic  injury — to 
prove  it  not  by  generalities  and  so-called 
expert  opinion  but  by  detailed  financial 
showing  based  upon  its  actual  opera¬ 
tions”;  and  that  “protestant  must  ob¬ 
viously  be  required  to  make  available  all 
of  its  detailed  financial  records  used  in 
the  operation  of  the  two  stations  tKAUS 
and  KMMT  (TV)  ]  to  enable  [KQAQ]  to 
test  the  accuracy  of  protestant’s 
showing.” 

9.  In  an  engineering  affidavit  sub¬ 
mitted  with  its  opposition,  KQAQ  alleges 
that  the  field  intensity  measurement  data 
filed  by  protestant  is  not  sufficient,  ac¬ 
cording  to  the  Commission’s  rules,  to 
support  the  finding  that  excessive  loss  of 
population  would  result  to  KQAQ. 

Specifically,  KQAQ  alleges: 

(a)  That  the  showing  by  protestant 
with  regard  to  the  qualifications  of  the 
engineers  who  made  the  field  intensity 
measurement  data  is  not  sufficient; 

(b)  That  protestant’s  data  does  not 
include  information  concerning  the  ac¬ 
curacy  of  the  field  intensity  measurement 
equipment  used  subsequent  to  its  being 
calibrated  in  December  1955; 

(c)  That  protestant’s  data  does  not 
include  information  concerning  the  WHA 
and  WDAY  antenna  current  and  resist¬ 
ance  during  the  time  the  field  intensity 
measurement  data  was  being  made  as  re¬ 
quired  by  §  3.186  of  the  rules; 

(d)  That,  with  respect  to  the  measure¬ 
ments  on  Station  WDAY,  there  are  18  to 
20  measurements  on  the  144.8  degree 
radial  as  required  by  §  3.186  of  the  rules; 
but  only  4  measurements  within  the  first 
2  miles  instead  of  every  tenth  of  a  mile 
as  required  by  this  section;  that  none  of 

'the  4  measurements  within  the  first  2 
mile  area  supports  the  protestant’s  anal¬ 
ysis;  and  that  some  of  the  measurements 
made  along  the  144.8  degree  radial  were 
made  within  2  hours  from  sunset  or  sun¬ 
rise  at  the  midpoint,  instead  of  2  hours 
removed  from  sunset  or  sunrise,  as  al¬ 
leged  by  protestant; 
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(e)  That  neither  the  134  nor  the  155 
degree  radials  from  WDAY,  nor  the  263 
and  292  degree  WHA  (stub)  radials  con¬ 
tain  sufficient  measurements  to  meet  the 
requirements  of  the  rules; 

(f)  That  the  protestant’s  measure¬ 
ment  data  along  the  276.2  degree  WHA 
radial  contains  only  6  measured  points 
within  the  first  2  miles,  whereas  §  3.186 
requires  approximately  18  such  meas¬ 
urements; 

(g)  That  the  area  in  which  the  field 
Intensity  measurement  data  was  made 
by  protestant  had  been  subject  to  con¬ 
siderable  rainfall;  that  the  moisture 
content  of  the  ground  was  far  above  the 
normal  average  conditions;  and  that 
such  condition  of  the  soil  made  a  great 
difference  in  the  conductivity  of  the 
paths  measured. 

10.  In  its  reply,  protestant  contends 
that  KQAQ’s  request  that  the  protestant 
be  required  to  make  its  financial  records 
available  for  inspection  is  premature; 
that  the  “Commission  is  in  no  position 
to  determine  at  this  time  what  records 
should  be  produced,  and  protestant,  as 
a  matter  of  principle,  opposes,  and  would 
resist  to  the  last,  any  such  broad  de¬ 
mand”  made  by  KQAQ  that  “though 
protestant  believes  and,  so  believing, 
avers  that  the  operation  of  KQAQ  at 
Austin  would  work  economic  hardship 
and  irreparable  injury  upon  protestant, 
it  has  decided,  in  view  of  KQAQ’s  con¬ 
cern  with  respect  to  the  proof  of  eco¬ 
nomic  injury,  and  his  concession  that 
protestant  has  standing  to  file  its  protest, 
to  withdraw  from  its  requested  issues 
based  on  economic  injury  i.  e.,  issues  (a) 
and  (b).”  Protestant  further  contends 
that  there  is  no  merit  to  KQAQ’s  allega¬ 
tions  with  respect  to  the  protestant’s 
measurements  not  being  in  accordance 
with  requirements  of  Commission  rules. 
Submitted  with  the  protestant’s  reply  is 
an  engineering  affidavit  in  which  is 
stated  in  summary : 

•  (a)  The  field  intensity  measurements 
have  been  made  in  compliance  with  Rules 
3.152  and  3.186.  KQAQ’s  objections  to  lack 
of  antenna  resistance  measurements  and 
maintenance  of  antenna  current  are  not 
founded  on  correct  interpretations  of  the 
Commission’s  rules. 

(b)  Qualifications  of  engineer  making 
measurements  should  be  taken  to  mean 
Robert  M.  >  Silliman  rather  than  actual  op¬ 
erators  of  field  meters. 

(c)  Accuracy  of  calibration  of  the  field 
meters  is  within  tolerance  as  proven  by 
calibrations  made  by  manufacturer.  There 
is  no  time  limit  on  the  life  of  a  calibration 
stated  in  the  rules. 

(d)  The  number  of  close-in  measurements 
is  adequate  and  within  the  latitude  con¬ 
templated  by  the  rules. 

(e)  The  stub  radials  are  Justified  because 
the  inverse  field  at  one  mile  as  determined 
by  the  main  radial  establishes  the  field  at 
one  mile  for  the  stubs.  The  rules  allow 
1  radial  to  establish  the  field  at  1  mile  for 
a  45  degree  sector  of  a  non-directional 
station. 

(f)  The  variations  in  signal  levels  meas¬ 
ured  more  than  two  hours  from  sunrise  or 
sunset  were  caused  by  beating  groundwave 
signals.  The  excursions  in  signal  level 
caused  by  the  beating  signals  do  not  destroy 
the  usefulness  of  the  measurement  in  deter¬ 
mining  the  strength  of  the  stronger  signal. 

(g)  The  moisture  content  of  the  ground 
In  Austin,  Minnesota,  area  was  not  above 
average  and  could  not  have  caused  the  ex¬ 


cessively  high  interference  signals  during 
the  measurement  period. 

(h)  Even  should  the  WHA  stub  radials  be 
given  no  weight  due  to  the  possibility  of 
skywave  Interference,  the  subject  applica¬ 
tion  would  be  in  violation  of  Rule  3.28  (c) 
due  to  WDAY  interference  alone. 

11.  On  November  8,  1957,  KQAQ  filed 
a  motion  in  which  it  requested  dismissal 
of  the  instant  protest  and  petition  for 
reconsideration  on  the  ground  that  pro¬ 
testant’s  standing  in  this  case  has 
disappeared  on  the  basis  of  its  own  plead¬ 
ings.  In  support  of  this  motion,  KQAQ 
points  out  that  protestant  has  withdrawn 
its  economic -injury  issues  and  that 
“while  I  KQAQ]  conceded  in  its  opposi¬ 
tion  that  protestant  had  standing  to  file 
the  protest,  this  concession  was  based 
upon  the  assumption  that  protestant 
was  prepared  to  prove  the  facts  of  such 
injury  at  a  hearing”;  that  the  “reply  of 
protestant  now  reveals  that  protestant 
has  no  such  intention  but  expects  the 
Commission  to  accept  on  faith  the  alle¬ 
gations  of  economic  injury”;  that  “pro¬ 
testant  alleges  economic  injury  but 
announces  in  advance  that  although  the 
fact  of  economic  injury  is  controverted 
by  respondent,  protestant  does  not  in¬ 
tend  to  offer  evidence  on  this  point”; 
that  “protestant  is  in  the  same  position 
as  a  plaintiff  would  be  if  the  plaintiff 
were  to  file  a  complaint  alleging  facts 
which,  if  true,  would  establish  a  cause  of 
action” ;  that  “the  complaint  accordingly 
would  not  be  subject  to  a  motion  to  dis¬ 
miss  at  that  point”;  that  “however,  if 
the  defendant  should  deny  the  facts  set 
forth  in  the  complaint  and  call  upon 
plaintiff  to  prove  them  at  the  hearing, 
certainly  the  plaintiff’s  reply  in  a  re¬ 
sponsive  pleading  that  he  did  not  intend 
to  prove  the  facts  should  lead  to  the  dis¬ 
missal  of  the  complaint”;  that  “the  same 
result  is  applicable  here”;  and  that  “pro¬ 
testant  has  itself  undermined  its 
standing.” 

12.  In  its  opposition  to  said  motion  to 
dismiss,  protestant  states  that  section 
309  (c)  of  the  act  only  requires  a  suffi¬ 
cient  showing  of  economic  injury  to  en¬ 
able  the  Commission  to  make  a  finding 
as  to  standing  and  does  not  require  proof 
before  such  finding  can  be  made;  and 
that  protestant  has  established  standing 
under  sections  309  (c)  and  405  of  the  act. 

13.  The  initial  question  to  be  resolved 
Is  whether  the  protestant  has  shown 
itself  to  be  a  “party  in  interest”  or  “per¬ 
son  aggrieved  or  whose  interests  would 
be  adversely  affected”  within  the  mean¬ 
ing  of  sections  309  (c)  and  405  of  the  act, 
respectively,  to  have  standing  to  file  its 
protest  and  petition  for  reconsideration 
pursuant  thereto.  Protestant  alleges 
that  its  existing  AM  and^TV  stations  in 
the  city  where  KQAQ  proposes  to  operate 
will  be  economically  injured  by  the  com¬ 
petition  of  KQAQ  for  local  Advertising 
and  audience.  Protestant  further  claims 
that  it  would  suffer  economic  injury  to 
the  extent  that  its  stations  KAUS  and 
KMMT  (TV),  may  have  to  curtail  some 
of  their  services,  could  not  expand  as 
planned,  and  that  the  public  interest 
would,  therefore,  be  adversely  affected 
thereby.  In  its  reply  to  KQAQ’s  opposi¬ 
tion,  protestant  reiterates  its  allegation 
that  it  would  be  economically  injured  by 
KQAQ  but  withdraws  the  issues  it  had 
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specified  to  determine  whether  the 
Austin,  Minnesota  market  would  provide 
sufficient  revenue  for  KQAQ  to  operate 
in  the  public  interest  and  whether  the 
Protestant  would  suffer  economic  hard¬ 
ship  to  the  extent  that  it  would  have  to 
curtail  services  and  expansion  plans  with 
the  result  that  the  public  interest  would 
be  adversely  affected  thereby.  KQAQ 
contends  that  because  protestant  with¬ 
drew  said  economic  injury  issues,  the 
protestant  does  not  intend  to  prove  eco¬ 
nomic  injury  at  a  hearing  and  thus  has 
lost  its  standing  to  file  the  instant  pro¬ 
test  and  petition  for  reconsideration. 

14.  The  protestant’s  showing  to  the 
effect  that  it  operates  the  only  existing 
standard  broadcast  station  in  Austin, 
Minnesota,  the  proposed  location  of  Sta¬ 
tion  KQAQ,  is  adequate,  in  our  opinion, 
to  establish  it  is  a  “party  in  interest”  or 
“person  aggrieved”  or  whose  interests 
are  adversely  affected  within  the  mean¬ 
ing  of  sections  309  (c)  and  405  of  the 
act,  respectively.  T.  E.  Allen  &  Sons,  9 
Pike  and  Fischer  RR  197,  198.  In  with¬ 
drawing  its  economic  injury  issues, 
protestant  did  not  nullify  its  showing 
that  it  would  be  injured  by  competition 
from  KQAQ  in  the  city  where  both  would 
operate.  The  issues  withdrawn  by  pro¬ 
testant  go  farther  than  its  showing  of 
economic  injury  advanced  to  establish 
standing  to  file  the  subject  protest  and 
petition  for  reconsideration.  These 
issues,  on  which  protestant  requested  an 
opportunity  to  present  evidence  at  a 
hearing,  were  seeking  to  establish  the 
extent  of  the  claimed  economic  injury, 
i.  e.  whether  the  economic  injury  is  such 
that  protestant  would  have  to  curtail 
services  and  expansion  plans  with  the 
result  that  the  public  interest  would  be 
adversely  affected  thereby;  and  whether 
the  Austin,  Minnesota  market  could 
support  KQAQ  to  operate  in  the  public 
interest.  These  issues  go  to  whether 
the  economic  injury  would  adversely 
affect  the  public  interest.  Accordingly, 
the  Commission  cannot  agree  with 
KQAQ  that  withdrawal  of  said  issues  or 
the  allegations  in  support  thereof  leave 
protestant  without  a  valid  showing  of 
economic  injury  to  itself  and  to  have 
standing  to  file  its  instant  pleading  pur¬ 
suant  to  sections  309  (c)  and  405  of  the 
act,  respectively. 

15.  With  regard  to  the  engineering 
matters  here  involved,  the  following 
considerations  obtain;  The  engineering 
affidavit  submitted  with  the  subject  pro¬ 
test  and  petition  for  reconsideration  was 
prepared  by  Mr.  Robert  M.  Silliman,  con¬ 
sulting  radio  engineer,  Washington,  D.  C. 
His  qualifications  are  a  matter  of  record 
with  this  Commission.  Mr.  Silliman 
either  prepared  or  directly  supervised 
the  preparation  of  all  engineering  ma¬ 
terial  therein  and  directed  the  taking 
of  the  field  intensity  measurements. 
Under  Mr.  Silliman’s  direction,  the 
measurements  on  Station  WHA  were 
made  by  Mr.  Kirksey,  Technical  Direc¬ 
tor  of  Stations  KWWL  and  KWWL-TV, 
who,  according  to  Mr.  Silliman,  is 
familiar  with  the  procedure  for  taking 
such  measurements.  The  measurements 
on  Station  WDAY  were  made  by  Mr. 
Harry  Seabrooke  under  the  direction  of 
Mr.  Silliman,  by  whom  he  is  employed. 


Mr.  Silliman  states  in  his  engineering 
affidavit  that  the  Nems  Clark  Field  In¬ 
tensity  Meter  (Serial  No.  209)  was  cali¬ 
brated  on  December  15,  1955  by  Nems 
Clark,  and  that  the  other  meter  (RCA 
WX2B,  Serial  No.  680)  which  was  used 
to  measure  the  WHA  signals,  was 
thoroughly  checked  with  the  Clark  meter 
and  found  to  be  in  good  agreement.  Sec¬ 
tion  3.186  of  the  Commission  rules  re¬ 
quires  a  recitation  as  to  the  description, 
accuracy,  date  and  by  whom  each  instru¬ 
ment  was  last  calibrated.  However,  the 
lapse  of  time  since  the  Clark  meter  was 
calibrated  is  not  necessarily  an  indica¬ 
tion  that  the  meter  is  inaccurate.  More 
important,  perhaps,  is  the  care  which 
an  instrument  receives.  Thus,  a  re¬ 
cently-calibrated  meter  may  not  be  more 
accurate  than  one  calibrated  in  1955. 
Nevertheless,  KQAQ  does  not  specifically 
allege  that  the  meters  are  inaccurate. 
KQAQ  has  stated  that  the  antenna  re¬ 
sistance  and  current  data  on  WHA  and 
WDAY  were  not  submitted  as  required 
by  §  3.186.  However,  §  3.152  of  the  rules 
states  that  antenna  resistance  measure¬ 
ments  required  by  §  3.186,  need  not  be 
taken  or  submitted  when  groundwave 
field  intensity  measurements  are  taken 
for  the  purpose  of  determining  inter¬ 
ference,  as  protestant  has  done  here. 

16.  With  regard  to  KQAQ’s  allegations 
that  the  WDAY  measurement  data  along 
the  144.8  degree  radial  should  contain  18 
measurements  rather  than  4  within  the 
first  2  miles,  and  that  the  protestant’s 
analysis  of  inverse  distance  field  strength 
at  one  mile  is  not  adequately  supported 
by  the  data  submitted,  it  is  believed  that 
the  measurements  submitted  are  suffi¬ 
ciently  complete  to  determine  that  con¬ 
siderably  more  interference  would  result 
to  the  proposed  operation  of  Station 
KQAQ,  than  was  apparent  at  the  time 
the  construction  permit  was  granted. 

17.  KQAQ’s  allegation  that  some  of 
the  measurements  were  made  within  two 
hours  of  sunset  or  sunrise,  are  apparently 
true  with  respect  to  four  measurements 
on  the  WDAY  144.8  degree  radial  be¬ 
tween  89.05  and  124.5  miles  and  two 
measurements  between  266.4  and  271.4 
miles  removed  from  WDAY.  (These  six 
measurements  are  part  of  a  total  of  39 
measurements  made).  It  appears  fur¬ 
thermore,  that  a  few  of  the  measure¬ 
ments  along  the  other  radials  were  made 
within  two  hours  of  sunrise  or  sunset. 
Commission  Rules  do  not  specifically  re¬ 
quire  that  field  intensity  measurements 
not  be  made  within  two  hours  of  sunset 
or  sunrise ;  however,  it  appears  that 
enough  measurements  were  made,  ex¬ 
cluding  those  within  two  hours  of  sunset 
or  sunrise,  to  support  adequately  the 
protestant’s  data.  Further,  the  Silliman 
analysis  of  the  144.8  degree  WDAY  radial 
measurement  data  agrees  closely  with 
the  measurement  data  submitted  by 
WDAY  in  March  1941. 

18.  With  respect  to  the  WDAY  “stub” 
radials,  the  measurement  data,  here  sup¬ 
ported  by  the  complete  144.8  degree 
radial  and  the  previously  mentioned  1941 
data,  is  sufficient  to  indicate  that  the 
WDAY  0.025  millivolt  per  meter  inter¬ 
ference  contour  penetrates  the  Austin 
service  area  considerably  farther  than 
indicated  in  the  subject  application.  Ac¬ 


cordingly,  it  appears  that  the  field  in¬ 
tensity  measurement  data  submitted  by 
protestant  on  the  WDAY  signals  is  suf- 
ficent  to  support  its  allegation  that  the 
loss  to  the  KQAQ  authorization  from 
WDAY  is  excessive  according  to  our 
rules. 

19.  KQAQ  alleges  that  the  WHA  276.2 
degree  radial  data  contains  only  six 
measurements  within  the  first  2  miles 
rather  than  18  as  required.  However, 
this  data  is  sufficiently  complete  to  indi¬ 
cate  the  extent  of  the  WHA  interfering 
contour.  The  Commission’s  study  of  this 
data  indicates  that  the  WHA  contour 
extends  virtually  the  same  distance  along 
this  radial  as  indicated  by  Figure  M-3, 
and  since  the  measurements  along  the 
stub  radials  on  WHA  are  so  few  and  scat¬ 
tered,  they  are  insufficient  to  indicate 
the  extent  of  interference  along  these 
bearings.  Thus,  interference  from  WHA 
to  KQAQ  is  essentially  as  indicated  in 
the  subject  application. 

20.  KQAQ  submits  data  to  indicate 
that  the  area  in  which  the  protestant’s 
measurements  were  made  had  been  sub¬ 
ject  to  considerable  rainfall  and  that  the 
conductivity  of  the  paths  measured,  of 
necessity,  would  be  somewhat  higher 
than  normal.  However,  the  rules  do  not 
relate  the  moisture  content  of  the 
ground  to  the  time  field  intensity  meas¬ 
urement  data  are  made,  and  the  degree 
of  departure  of  the  ground  conductivity 
from  a  drier  condition  is  indeterminate 
from  the  data  on  file. 

,  21.  In  view  of  the  foregoing,  the  Com¬ 

mission  is  of  the  opinion  that  the 
measurement  data  submitted  by  the  pro¬ 
testant  is  sufficient  to  indicate  that  in¬ 
terference  from  Station  WDAY  would 
affect  more  than  10  percent  of  the  popu¬ 
lation  in  KQAQ’s  normally  protected 
primary  service  area.  The  interference 
from  Station  WHA  would  further  raise 
the  percentage  of  population  affected. 

22.  If,  at  the  time  the  Commission 
granted  the  subject  application,  it  had 
known,  as  noted  in  the  preceeding  para¬ 
graph,  of  the  excessive  population  loss 
received  by  KQAQ’s  proposal,  it  would 
not  have  granted  the  application  but 
would  have  designated  it  for  hearing,  in 
due  course,  on  issues  designed  to  de¬ 
termine  the  magniture  of  said  interfer¬ 
ence.  Consequently,  the  KQAQ  applica¬ 
tion  must  be  designated  for  hearing  as 
hereinafter  ordered. 

23.  The  Commission  is  adopting  the 
issue  specified  as  (d)  by  the  protestant 
and  hereinafter  redrafted  and  desig¬ 
nated  as  Issue  1  (To  determine  whether 
the  operation  of  Station  KQAQ  would  be 
in  compliance  with  §  3.28  (c)  of  the 
Commission  rules)  so  as  to  encompass  in 
the  issue  the  showing  of  need  required 
by  §3.28  (c).  Thus,  the  Commission 
believes  that  the  issue  as  redrafted  will 
take  care  of  Issues  (c)  and  (e)  as  speci¬ 
fied  by  the  protestant.  In  the  event  that 
Issues  (c),  relating  to  need,  and  (e), 
relating  to  other  services,  were  intended 
to  inquire  into  matters  beyond  the  scope 
of  Issue  1  as  redrafted,  the  protestant 
will  be  afforded  an  opportunity  at  an 
oral  argument  to  show  their  materiality. 

24.  We  turn  now  to  the  question  of 
whether  the  effective  date  of  the  subject 
grant  should  be  postponed  pending  a 
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final  decision  in  the  hearing  ordered 
below.  Section  309  (c)  provides  that 
“the  effective  date  of  the  Commission’s 
action  to  which  the  protest  is  made 
shall  be  postponed  to  the  effective  date 
of  the  Commission’s  decision  after  hear¬ 
ing  unless  *  *  *  the  Commission  affirm¬ 
atively  finds  for  reasons  set  forth  in  the 
decision  that  the  public  interest  requires 
that  the  grant  remain  in  effect,  in  which 
event  the  Commission  shall  authorize 
the  applicant  to  utilize  the  facilities  or 
authorization  in  question  pending  the 
Commission’s  decision  after  hearing.” 
The  Senate  Report  on  H.  R.  5614,  amend¬ 
ing  section  309  (c)  (1  Pike  and  Fischer 
RR  10:373),  states  that  ‘‘The  Commit¬ 
tee  is  well  aware  of  the  very  real  incon¬ 
venience  to  the  public  which  would 
result  if  a  grant  is  permitted  to  stay  in 
effect  and  it  is  ultimately  determined 
that  the  grant  must  be  set  aside  and  the 
service  terminated”;  that  ‘‘in  exercising 
its  limited  discretion  to  continue  a 
protested  authorization  in  effect,  the 
Commission  would  have  to  consider  not 
only  the  need  for  the  new  service  in  ques¬ 
tion,  but  also  the  likelihood  that  the 
grant  in  question  would  ultimately  have 
to  be  set  aside.” 

25.  As  stated  above,  the  Commission 
finds  that,  on  the  basis  of  the  measure¬ 
ments  submitted  by  protestant,  the  pro¬ 
posed  operation  of  KQAQ  would  not  be 
in  compliance  with  §  3.28  (c)  of  our 
rules.  Accordingly,  a  likelihood  exists 
that  the  grant  to  KQAQ  may  have  to 
be  set  aside  after  a  hearing  on  its  ap¬ 
plication.  The  Commission  cannot, 
therefore,  make  an  affirmative  finding 
here  that  the  public  interest  requires 
that  the  grant  remain  in  effect  pending 
a  decision  in  the  hearing  hereinafter 
ordered. 

26.  In  view  of  the  foregoing;  It  is 
ordered,  That,  if  so  requested  by  the 
protestant  within  ten  (10)  days  from 
release  of  this  order,  an  oral  argument 
will  be  held  before  the  Commission,  en 
banc,  to  determine  whether  the  matters 
raised  by  the  following  two  issues,  as¬ 
suming  the  facts  in  support  of  said  issues 
to  be  true,  are  grounds  for  setting  aside 
the  grant  in  question: 

a.  To  determine  whether  a  need  exists 
for  the  service  proposed  to  be  rendered 
by  the  station  authorized  in  the  protested 
grant. 

b.  To  determine  what  other  services 
are  available  to  the  areas  and  popula¬ 
tions  proposed  to  be  served. 

It  is  further  ordered,  That,  pursuant 
to  section  309  (c)  of  the  Communications 
Act  of  1934,  as  amended,  effective  im¬ 
mediately,  the  effective  date  of  the  grant 
of  the  above-captioned  application  is 
postponed  pending  a  final  determination 
by  the  Commission  in  the  hearing  de¬ 
scribed  below;  and  that  the  above- 
captioned  application  is  designated  for 
evidentiary  hearing  at  the  offices  of  the 
Commission  in  Washington,  D.  C.,  on  the 
following  issues  and  such  other  issues  as 
may  be  specified  following  the  oral  argu¬ 
ment  provided  for  above: 

1.  To  determine  whether  the  operation 
of  Station  KQAQ  would  be  in  compliance 
with  §  3.28  (c)  of  the  Commission’s  rules. 

2.  To  determine  whether  the  public 
interest,  convenience  and  necessity 


would  be  served  by  a  grant  of  the  Instant 
KQAQ  application. 

It  is  further  ordered,  That  the  burden 
of  proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  on 
Issue  1  shall  be  on  KQAQ; 

It  is  further  ordered,  That  the  above- 
described  motion  by  KQAQ  to  dismiss 
the  instant  protest  and  petition  for  re¬ 
consideration  is  denied; 

It  is  further  ordered.  That  the  protes¬ 
tant  and  the  Chief,  Broadcast  Bureau 
are  hereby  made  parties  to  the  proceed¬ 
ing  herein  and  that; 

1.  The  hearing  on  the  above  issues  is 
to  commence  at  a  time  and  place  and 
before  an  Examiner  to  be  specified  in  a 
subsequent  order;  and 

2.  The  parties  to  the  proceeding  herein 
shall  have  fifteen  (15)  days  after  the 
issuance  of  the  Examiner’s  decision  to 
file  exceptions  thereto  and  seven  (7)  days 
thereafter  to  file  replies  to  any  such  ex¬ 
ceptions;  and 

3.  The  appearances  by  the  parties  in¬ 
tending  to  participate  in  the  above 
hearing  shall  be  filed  not  later  than 
December  2,  1957. 

Adopted:  November  20,  1957. 

Released:  November  26,  1957. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  57-9935;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 


[Docket  No.  12252;  FCC  57M-1170] 
George  A.  Hormel  II  (KQAQ) 

order  designating  presiding  officer 

In  re  application  of  George  A.  Hormel 
II  (KQAQ),  Austin,  Minnesota,  Docket 
No.  12252,  File  No.  BP-10673;  for  con¬ 
struction  permit. 

It  is  ordered,  this  21st  day  of  November 
1957,  that  Jay  A.  Kyle  will  preside  at  the 
hearing  in  the  above -entitled  proceeding 
which  is  hereby  scheduled  to  commence 
on  December  23,  1957,  in  Washington, 
D.  C. 

Released:  November  26,  1957. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  57-9936;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 


[Docket  NO.  12253;  FCC  57-12761 

Louis  Wasmer  and  KREM 
Broadcasting  Co. 

MEMORANDUM  OPINION  AND  ORDER  DESIG¬ 
NATING  APPLICATION  FOR  HEARING  ON 
STATED  ISSUES 

In  re  application  of  Louis  Wasmer 
(assignor)  and  KREM  Broadcasting 
Company  (assignee).  Docket  No.  12253, 
File  Nos.  BAL-2763,  BALH-292,  BALCT- 
53,  BALRE-348;  for  assignment  of  li¬ 
cense  of  Stations  KREM,  KREM-FM, 
KREM-TV  Spokane,  Washington. 


1.  The  Commission  has  before  It  for 
consideration  (a)  ‘‘Protest  and  Petition 
for  Reconsideration”  filed  on  October 
25,  1957,  pursuant  to  sections  309  (c) 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  by  Television  Spokane, 
Inc.,  directed  against  the  Commission’s 
action  of  September  25,  1957,  granting 
without  hearing  the  above-entitled  ap¬ 
plication;  (b)  oppositions  thereto  filed 
on  November  8,  1957,  by  KREM  Broad¬ 
casting  Company  and  Louis  Wasmer; 
and  (c^  the  reply  to  said  oppositions  filed 
by  Television  Spokane,  Inc.,  on  Novem¬ 
ber  15,  195.7.1 

2.  KREM  Broadcasting  Company  Is 
owned  60  percent  by  KING  Broadcasting 
Company  and  40  percent  by  Dorothy  S. 
Bullitt  who  is  also  First  Vice  President 
and  director  of  the  proposed  assignee. 
KING  Broadcasting  Company  is  the  li¬ 
censee  of  Stations  KING,  KING-FM  and 
KING-TV,  Seattle,  Washington,  and  is 
also  100  percent  owner  of  the  common 
stock  of  Pioneer  Broadcasting  Company, 
licensee  of  Stations  KGW  and  KGW-TV, 
Portland,  Oregon.  Dorothy  S.  Bullitt  is 
President,  director  and  owner  of  72.56 
percent  of  the  voting  stock  of  KING 
Broadcasting  Company  and  also  owner 
of  50.8  percent  of  the  Bullitt  Company. 
Seattle  and  Spokane  according  to  the 
1950  United  States  Census  have  popula¬ 
tions  of  467,591  and  161,721,  respectively, 
and  are  the  largest  cities  in  the  State  of 
Washington.  They  are  233  miles  distant 
from  each  other.  Portland  with  a  pop¬ 
ulation  of  373,628  is  the  largest  city  in 
Oregon  and  is  located  290  miles  from 
Seattle,  Washington. 

3.  In  its  protest  and  petition,  protes¬ 
tant  alleges,  in  substance,  that  from  1952 
to  March  1954,  protestant  and  Louis 
Wasmer  had  on  file  with  the  Commission 
mutually  exclusive  applications  for  tele¬ 
vision  Channel  2  in  Spokane,  Washing¬ 
ton,  which  applications  had  been  desig¬ 
nated  for  hearing;  that  to  hasten  addi¬ 
tional  television  service  to  Spokane,  the 
protestant  and  Wasmer  entered  into  an 
agreement  dated  February  23,  1954, 
whereby  the  protestant,  in  consideration 
of  dismissing  its  application,  was  to  re¬ 
ceive  partial  reimbursement  for  the  ex¬ 
penses  incurred  in  connection  with  the 
application  and  a  “first  refusal  option” 
to  purchase  the  controlling  interest  in 
Wasmer’s  proposed  television  station  if 
and  when  he  should  decide  to  sell;  that 
this  agreement  was  filed  with  the  Com- 


1  Although  sections  309  (c)  and  405  of  the 
act  do  not  provide  for  the  filing  of  opposi¬ 
tions  and  replies  thereto,  we  have  accepted 
such  pleadings  where  they  have  been  sub¬ 
mitted  within  the  periods  specified  In  §  1.730 
of  the  Commission’s  rules  relating  to  the  fil¬ 
ing  of  such -pleadings.  The  oppositions  In 
this  case  were  due  on  November  4,  1957.  By 
stipulation,  the  parties  agreed  to  extend  the 
filing  date.  As  a  result,  the  oppositions 
were  filed  on  November  8,  1957,  and  the 
reply  was  filed  on  November  15,  1957.  Inas¬ 
much  as  the  Commission  Is  required,  by 
statute,  to  act  on  the  protest  within  30  days 
from  the  date  of  filing,  only  10  days  were 
left  to  the  Commission  to  comply  with  the 
statute.  Accordingly,  although  full  consid¬ 
eration  has  been  given  to  all  of  the  plead¬ 
ings  herein,  the  Commission  does  not  view 
with  favor  any  stipulations  or  arrangements 
between  parties  for  extensions  of  time  to  file 
opposing  pleadings  in  protest  cases. 
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mission;  that  the  application  of  the  pro- 
testant  was  dismissed  on  March  2,  1954 
and  on  March  18,  1954  the  application 
of  Louis  Wasmer  was  granted;  that  Sta¬ 
tion  KREM-TV  was  constructed  and  has 
been  in  operation  at  Spokane  since  Octo¬ 
ber  1954;  that  under  date  of  March  25, 
1957,  in  a  letter  from  counsel  for  Was¬ 
mer,  the  protestant  was  first  advised  that 
an  offer  had  been  received  “from  a  third 
party  to  purchase  all  of  the  assets  of 
Radio  Station  KREM  and  Television 
Station  KREM-TV”  and  was  informed 
that  if  the  protestant  “would  make  a 
bona  fide  offer  within  a  period  of  ten 
days  from  the  date  hereof  your  offer  will 
be  considered  along  with  the  offer  of  the 
third  party;”  that  the  first  refusal  op¬ 
tion  of  the  protestant  under  the  agree¬ 
ment  of  February  23,  1954  concerned 
only  Station  KREM-TV  and  it  was  under 
no  obligation  to  purchase  either  Station 
KREM  or  Station  KREM-FM  in  order 
to  acquire  Station  KREM-TV;  that  de¬ 
spite  this,  the  protestant  informed  Was¬ 
mer  that  it  was  ready,  able  and  willing 
to  undertake  to  purchase  these  stations 
and  sought  in  good  faith  to  negotiate 
for  such  purpose;  that  Wasmer  refused 
to  furnish  any  financial  information 
concerning  the  stations’  operating  costs 
or  revenues,  or  the  amounts  due  under 
film  or  other  outstanding  contracts  for 
the  stations;  that  a  proposal  was  being 
prepared  when  there  was  an  announce¬ 
ment  in  trade  papers  around  July  15, 
1957  that  the  stations  had  been  sold  to 
parties  holding  the  controlling  interests 
in  Stations  KING,  KING-FM  and 
KING-TV,  Seattle,  Washington;  that 
the  protestant  received  no  notice  of  such 
sale  from  either  Wasmer  or  his  counsel; 
that  in  the  agreement  between  Wasmer 
and  KREM  Broadcasting  Company,  the 
sale  of  these  stations  is  treated  as  a 
package;  and  that  it  is  not  possible  to 
determine  the  portion  of  the  $2,000,000 
purchase  price  allocated  for  the  assets 
of  Station  KREM-TV  as  distinguished 
from  the  assets  for  the  other  stations. 

4.  The  protestant  further  alleges,  that 
it  will  suffer  substantial  and  irreparable 
injury  from  the  grant  of  the  above-en¬ 
titled  application  in  that  the  Commis¬ 
sion’s  action  completely  deprives  it  of 
the  “fruits  of  its  agreement  of  February 
23,  1954  with  Wasmer  for  a  first  re¬ 
fusal  option  for  the  purchase  of  the 
station;”  that  the  injury  is  irreparable 
in  that  the  Commission’s  action  would 
make  worthless  the  first  refusal  option 
aspects  of  the  contract  and  permit  the 
assignment  of  license  to  third  parties 
in  complete  disregard  of  the  licensee’s 
contractual  obligations,  thereby  causing 
it  “to  be  deprived  of  the  opportunity  to 
be  the  licensee  •  •  *  and  thereby  lose 
the  expected  economic  benefits  there¬ 
from;”  that  the  grant  of  the  application 
results  in  the  virtual  elimination  of  pe¬ 
titioner’s  remedy  in  the  courts  of  the 
State  of  Washington;  that  it  would 
operate  to  “frustrate  the  ostensible  con¬ 
current  jurisdiction  of  the  Washington 
courts;”  that  Television  Spokane,  Inc.  is 
preparing  an  action  for  filing  in  the 
state  court  of  Washington  for  adjudica¬ 
tion  of  its  first  refusal  option  rights; 
and  that  in  view  of  the  substantial  and 
irreparable  injury  arising  from  the  grant, 
it  is  a  party  in  interest  within  the  mean¬ 


ing  of  section  309  (c)  of  the  act  and  has 
standing  to  protest  the  grant  of  the 
application. 

5.  Petitioner  further  alleges  that  in  an 
affidavit  attached  to  the  petition  there 
are  set  forth  certain  representations 
which  were  made  by  Wasmer  to  Burl  C. 
Hagadone,  President  of  Television  Spo¬ 
kane,  Inc.,  leading  up  to  the  execution 
of  the  agreement  of  February  23,  1954, 
and  their  clear  understanding  that  the 
petitioner  was  to  have  a  first  refusal 
option  to  purchase  the  television  station; 
that  in  business  parlance  this  means  the 
right  to  purchase  the  station,  if  and 
when  Wasmer  desires  to  sell,  upon  meet¬ 
ing  the  terms  and  conditions  of  a  third 
party  best  offer;  that  the  petitioner  is 
ready,  able  and  willing  to  purchase  Sta¬ 
tion  KREM-TV  and  the  other  Wasmer 
stations  upon  the  “same  terms  and  con¬ 
ditions  as  specified  in  this  application 
and  in  the  contract  of  July  11,  1957  with 
KREM  Broadcasting  Company;”  that 
despite  the  fact  that  the  first  refusal  op¬ 
tion  concerned  only  Station  KREM-TV, 
it  was  made  plain  by  Wasmer’s  counsel 
that  the  TV  station  could  only  be  ob¬ 
tained  with  the  purchase  of  Stations 
KREM  and  KREM-FM;  and  that  Was¬ 
mer’s  declination  to  disclose  any 
information  concerning  the  stations’ 
operating  costs  and  revenues  as  well  as 
the  actual  amount  due  in  considerable 
magnitude  under  existing  contracts  were 
designed  to  debar  the  petitioner  from 
obtaining  these  stations. 

6.  It  is  further  asserted  that  there  is 
Involved  a  possibly  serious  abuse  of 
Commission  processes,  namely,  the  use 
of  Commission  authority  to  defeat  rights 
in  the  protestant  resulting  from  its  efforts 
to  comply  with  Commission  policy;  that 
the  first  refusal  option  rights  of  the 
petitioner  were  fundamental  to  the  reso¬ 
lution  of  differences  between  Wasmer 
and  Television  Spokane,  Inc.,  as  compet¬ 
ing  applicants  in  compliance  with  Com¬ 
mission  policy  encouraging  such  ar¬ 
rangements  so  that  additional  television 
service  might  be  provided  at  the  earliest 
possible  date;  that  in  view  of  the  fore¬ 
going,  it  would  appear  that  Wasmer 
lacks  the  character  qualifications  neces¬ 
sary  for  a  broadcast  licensee;  and  that 
this  must  first  be  resolved  before  there 
can  be  any  determination  that  a  grant 
of  the  above-styled  application  for  as¬ 
signment  of  licenses  would  serve  the 
public  interest,  convenience  and  ne¬ 
cessity. 

7.  The  protestant  sets  forth  additional 
allegations  concerning  the  population 
statistics  of  Seattle  and  Spokane,  Wash¬ 
ington,  and  Portland,  Oregon,  pre¬ 
viously  stated  in  paragraph  2,  supra,  as 
well  as  the  additional  ownership  interests 
of  KING  Broadcasting  Company  and 
Dorothy  S.  Bullitt  in  Stations  KING 
(AM,  FM  and  TV) ,  Seattle,  Washington 
and  KGW  (AM  and  TV),  Portland, 
Oregon.  In  addition,  it  is  claimed  that 
in  the  Commission’s  Table  of  Television 
Assignments  (§  3.606),  there  are  three 
commercial  VHF  channels  assigned  to 
each  of  these  communities;  that  with 
the  assignment  of  KREM-TV,  as  pro¬ 
posed,  Dorothy  S.  Bullitt  would  have 
ownership  control  of  33  Vb  percent  of  the 
VHF  commercial  channels  in  the  three 
principal  communities  in  the  Pacific 


Northwest,  namely,  Seattle,  Spokane  and 
Portland;  that  this  fact  raises  the  ques¬ 
tion  whether  the  proposed  assignment 
would  result  in  a  concentration  of  con- 
tror  of  television  broadcasting  in  the 
Pacific  Northwest  in  a  manner  incon¬ 
sistent  with  the  public  interest,  conven¬ 
ience  or  necessity,  and  contrary  to  the 
provisions  of  §  3.636  of  the  Commission’s 
rules. 

8.  The  protestant  further  claims  that 
the  fact  that  it  plans  to  file  an  action 
against  Wasmer  in  the  state  courts  of 
Washington  does  not  affect  the  Protes¬ 
tant’s  rights  as  a  party  aggrieved  or  the 
Commission’s  responsibility  with  respect 
to  the  public  interest  questions  that  are 
raised  in  this  proceeding;  that  as  a 
“party  in  interest”  it  is  entitled  as  a  mat- 
ter  of  law  to  the  procedural  opportunity 
provided  by  section  309  (c)  of  the  Com¬ 
munications  Act,  to  show  that  a  grant  of 
the  above-entitled  application  would  not 
be  in  the  public  interest;  that  in  view 
of  the  unresolved  factual  issues,  it  is  in¬ 
cumbent  upon  the  Commission  under 
the  provisions  of  section  309  (c)  of  the 
.act  to  designate  this  application  for 
assignment  for  a  full  evidentiary  hear¬ 
ing;  and  that  inasmuch  as  consumma¬ 
tion  of  the  ’  assignment  of  licenses  of 
these  stations  wrould  constitute  irrep¬ 
arable  injury  to  the  protestant,  a  stay 
of  the  effectiveness  of  the  grant  of  the 
application  is  dictated. 

9.  Finally,  protestant  requests  that  the 
Commission  designate  the  above-entitled 
application  for  hearing,  upon  the  issues 
requested  by  the  protestant,  make  Tele¬ 
vision  Spokane,  Inc.,  a  party  to  that 
hearing,  postpone  the  effective  date  of 
the  Commission’s  action  granting  such 
application  to  the  effective  date  of  the 
Commission’s  decision  after  hearing, 
postpone  immediately  the  effective  date 
of  the  grant  of  the  above-entitled  ap¬ 
plication  until  its  decision  on  this  Pro¬ 
test  and  Petition  for  Reconsideration*, 
and  require,  if  the  assignment  author¬ 
ized  is  consummated  prior  to  Commis¬ 
sion  action  on  this  protest,  that  the 
licenses  of  the  stations  be  returned  so 
that  there  can  be  the  relief  requested 
above. 

10.  In  its  opposition  to  the  protest, 
KREM  Broadcasting  Company  alleges, 
in  substance,  that  the  protestant  is  not 
a  party  in  interest;  that  it  has  failed  to 
establish  that  it  has  any  interest,  com¬ 
petitive  or  otherwise,  in  the  above-en¬ 
titled  application;  that  the  protestant 
has  failed  to  demonstrate  that  any  of 
its  right  has  been  breached  or  that  grant 
of  the  above-entitled  application  has 
adversely  affected  its  interests  in  any 
way;  that  if  the  protestant  believed  that 
it  had  been  legally  wronged,  it  could 
have  brought  an  appropriate  legal  ac¬ 
tion  in  a  court  of  competent  jurisdic¬ 
tion;  that  protestant’s  claim  that  the 
Commission’s  grant  “results  in  the  vir¬ 
tual  elimination  of  petitioner’s  remedy 
in  the  courts  of  the  State  of  Washing¬ 
ton  is  plainly  erroneous”;  that  the  only 
relevant  case  cited  by  protestant  is 
Granik  v.  Federal  Communications 
Commission,  98  U.  S.  App.  D.  C.  247,  234, 
F.  2d  682;  that  in  the  Granik  case,  the 


*On  November  13,  1957,  the  Commission 
denied  the  request  for  an  interim  stay. 
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protestants  made  out  a  strong  prima  tions  must  be  made;  that  protestant’s  the  protestant  has  standing.  We  further 
facie  case  that  they  actually  were  equi-  allegation  that  the  contract  of  February  find  that  the  protestant  has  specified 
table  owners  of  the  stations  (subject  only  23, 1954  granted  it  a  “first  refusal  option”  with  sufficient  particularity  the  facts  re- 
to  Commission  approval),  while  here  is  clearly  a  legal  conclusion,  not  an  “al-  lied  upon  to  warrant  designation  of  the 
there  has  not  eyen  been  an  assertion  legation  of  fact;’’  and  that  Wasmer’s  application  for  hearing.  Federal  Broad  - 
of  a  right  to  a  specific  performance  of  only  obligation  under  the  contract  was  casting  System,  Inc.  v.  FCC,  231  F.  2d 
protestant’s  so-called  “first  refusal  op-  to  “give  any  offer  which  Television  Spo-  246,  13  Pike  &  Fischer  RR  2094.  In  view 
tion”;  and  that  there  is  no  basis  for  a  kane,  Inc.  may  make  to  purchase,  equal  of  the  nature  of  the  matters  to  which  the 
claim  that  the  Commission’s  action  consideration  to  that  given  to  the  offers  allegations  in  the  protest  are  directed, 
affected  protestant’s  asserted  rights.  of  any  other  persons.”  In  addition,  Was-  i.  e.,  good  faith  and  fair  dealing,  and  the 

11.  KREM  Broadcasting  further  con-  mer  alleges  that  the  instant  protest  con-  concentration  of  television  stations  in 
tends  that  the  protestant’s  assertion  tains  little  that  did  not  appear  in  an  one  party  in  a  limited  populated  area,  we 
that  Wasmer  breached  an  agreement  earlier  petition  by  the  protestant  in  an  are  unable  to  accede  to  the  applicants’ 
with  protestant  is  frivolous;  that  the  attempt  to  obstruct  the  grant  of  the  in-  request  to  designate  the  protest  for  oral 
protestant  relies  upon  a  “whereas”  stant  application ;  that  nowhere  in  these  hearing.  Accordingly,  the  Commission  is 
clause  in  its  contract  with  Wasmer,  which  allegations  is  Wasmer  quoted  as  promis-  designating  the  above  application  for  an 
refers  to  an  undefined  “first  refusal  op-  ing  to  give  the  protestant  a  right  to  pur-  evidentiary  hearing  on  the  issues  speci- 
tion”  which  protestant  contends  gave  it  chase  the  station,  if  and  when  he  desired  fled  by  the  protestant.  However,  we  are 
a  right  to  purchase  the  Wasmer  tele-  to  sell,  upon  meeting  the  terms  and  con-  not  adopting  any  of  said  issues,  and  the 
vision  station  on  the  same  terms  offered  ditions  of  a  third  party  best  offer;  that  burden  of  proof  thereon,  both  in  proving 
any  other  person;  that  the  specific  op-  his  only  obligation  was  to  “notify”  the  the  facts  alleged  and  in  demonstrating 
erative  language  of  the  contract  between  protestant  of  his  desire  to  sell  and  give  their  materiality  and  relevancy  will  be 
Wasmer  and  Television  Spokane  limits  “equal  consideration”  to  any  “offer”  on  the  protestant. 

Wasmer’s  obligation  to  the  duties  (1)  made;  that  the  protestant  had  adequate  16.  There  remains  for  our  considera¬ 
te  notify  protestant  if  it  should  be  de-  opportunity  to  make  an  offer  but  never  tion  the  question  whether  the  protested 
cided  to  sell  the  television  station,  and  did ;  that  the  protestant  has  alleged  facts  grant  should  remain  in  effect.  Section 
(2)  to  give  “equal  consideration”  to  any  to  place  his  legal,  technical  or  financial  309  (c)  provides  that  pending  hearing 
offer  by  protestant;  that  the  first  duty  qualifications  in  issue;  that,  absent  an  and  decision,  the  effective  date  of  the 
was  clearly  satisfied  by  Wasmer’s  timely  intentionally  misleading  material  state-  Commission’s  action  shall  be  postponed 
notice  of  March  25,  1957,  and  the  sec-  ment  upon  which  the  protestant  relied  “unless  the  authorization  involved  is 
ond  duty  never  came  into  play  because  to  its  detriment,  there  is  no  fraud,  and  necessary  to  the  maintenance  or  conduct 
Wasmer  never  received  an  offer  from  therefore  nothing  could  possibly  reflect  of  an  existing  service,  or  unless  the  Com- 
protestant.  on  his  character;  and,  finally,  that  the  mission  affirmatively  finds  for  reasons 

12.  It  is  also  alleged  that  the  assump-  oppositioif  of  KREM  Broadcasting  Com-  set  forth  in  the  decision  that  the  public 

tion  is  made  that  the  Commission  will  not  pany  shows  conclusively  that  no  viola-  interest  requires  that  the  grant  remain 
undertake  to  resolve  any  private  legal  tions  of  the  multiple  ownership  rules  in  effect,  in  which  event  the  Commission 
dispute  between  the  t  protestant  and  would  occur.  .  shall  authorize  the  applicant  to  utilize 

Louis  Wasmers  that  the  facts  concern-  14.  In  its  reply,  protestant  urges,  in  the  facilities  or  authorization  in  question 
ing  such  a  dispute  have  relevance  only  substance,  that  its  tangible  interest  gives  pending  the  Commission’s  decision  after 
insofar  as  they  might  raise  a  character  it  standing  to  pretest;  that  there  is  no  hearing.”  We  are  of  the  view  that  no 
question  concerning  Mr.  Wasmer;  that  requirement  for  concurrently  pending  facts  have  been  presented  which  permit 
the  facts  here  suggest  a  difference  of  court  litigation  between  the  parties  to  a  finding  in  accordance  with  the  above¬ 
interpretation  of  a  legal  agreement,  not  achieve  standing;  that  the  facts  relied  quoted  language  of  the  act.  Accordingly, 
that  Mr.  Wasmer  acted  in  bad  faith;  upon  in  support  of  the  protest  have  been  the  effective  date  of  the  protested  grant 
that  under  these  circumstances,  the  pri-  set  forth  with  particularity  and  require  herein  must  be  postponed. 

vate  dispute  between  the  parties  is  an  evidentiary  hearing ;  that  KREM  17.  In  light  of  the  above :  It  is  ordered, 
wholly  immaterial  to  the  question  as  to  Broadcasting  Company  is  not  in  a  posi-  That,  pursuant  to  section  309  (c)  of  the 
whether  the  grant  will  serve  the  public  tion  to  attempt  interpretation  of  the  con-  Communications  Act  of  1934,  as 
interest,  convenience  and  necessity;  that  tract  between  protestant  and  Wasmer;  amended,  effective  immediately,  the  ef- 
no  violation  of  the  multiple  ownership  that  good  faith  and  fair  dealing  bear  fective  date  of  the  grant  of  the  above¬ 
rules  has  been  alleged ;  that  the  pro-  upon  the  public  interest,  and  the  protes-  entitled  application*  is  postponed  pend- 
testant  has  failed  to  present  a  complete  tant  is  the  one  to  present  the  facts  to  ing  final  determination  by  the  Commis- 
picture  of  television  assignments  in  Ore-  the  Commission,  citing  the  Granik  case ;  sion  in  the  hearing  ordered  below  with 
gon  and  Washington;  that  if,  VHF  com-  and  that  the  multiple  ownership  question  respect  to  the  protest  herein;  that  the 
mercial  assignments  alone  were  consid-  which  is  presented  concerns  the  public  petition  for  reconsideration  filed  herein 
ered,  there  are  13  such  assignments  in  interest.  under  section  405  of  the  act  is  granted 

Oregon,  and  11  in  Washington;  that  no  15.  Inasmuch  as  there  is  no  dispute  to  the  extent  provided  for  below  and  is 
facts  are  alleged  that  assignee  has  op-  that  there  is  a  contract  which  may  con-  denied  in  all  other  respects;  and  that 
erated  its  other  stations  in  any  manner  vey  either  a  “first  refusal  option”  or  the  above-entitled  application  is  desig- 
contrary  to  the  public  interest ;  and  that  “equal  consideration”  to  purchase  Sta-  nated  for  hearing  at  the  offices  of  the 
the  facts  as  alleged  do  not  furnish  a  tion  KREM-TV,  we  find  the  protestant  Commission  in  Washington,  D.  C.,  on 
basis  for  a  conclusion  that  undue  con-  to  be  a  “party  in  interest”  and  a  “person  the  following  issues: 
centration  of  control  would  result  from  aggrieved  or  whose  interests  are  ad-  (a)  To  determine  whether  or  not  on 
common  ownership  of  stations  operating  versely  affected”  within  the  meaning  of  July  11,  1957  there  was  in  existence  a 
in  different  markets  on  one-eighth  of  sections  309  (c)  and  405,  respectively,  of  valid  agreement  between  Television  Spo- 
the  commercial  VHF  channels  assigned  the  Communications  Act  of  1934,  as  kane,  Inc.  and  Louis  Wasmer  whereby 
to  the  two  states  involved.  amended.  Granik  et  al.  v.  FCC,  98  US  Television  Spokane,  Inc.  had  a  first  re~ 

13.  In  his  opposition  to  the  protest  and  App.  D.  C.  247, 13  Pike  &  Fischer  RR  2185 ;  fusal  option  (meet  the  terms  and  condi- 
petition  for  reconsideration,  Louis  Was-  FCC  v.  Sanders,  309  U.  S.  407;  In  re  Gen-  tions  of  a  third  party  best  offer)  to  ac- 
mer  alleges,  in  substance,  that  Television  eral-Times  Television  Corporation,  13  quire  Station  KREM-TV,  Spokane, 
Spokane,  Inc.  lacks  standing  and  has  not  Pike  &  Fischer  RR  1049;  Camden  Radio,  Washington  if  and  when  Louis  Wasmer 
alleged  facts,  which,  even  if  true,  show  Inc.  v.  FCC,  94  US  App.  D.  C.  312,  220  F.  decided  to  sell  such  station, 
that  the  grant  is  against  the  public  in-  2d  191.  This  is  not  to  say  that  this  prima  (b)  To  determine  all  the  matters  and 
terest.  In  support  of  his  allegations,  facie  right  of  protestant  may  not  be  de-  facts  incident-to  the  agreement  of  Feb- 
Wasmer  contends  that  the  protestant  termined  by  the  appropriate  court  either  ruary  23,  1954,  between  Television  Spo- 
has  no  option  or  other  contractual  rights  to  be  nonexistent  or  to  have  been  fully  kane,  Inc.,  and  Louis  Wasmer  for  first 
to  acquire  any  interest  in  KREM-TV;  complied  with.  On  the  basis  of  the  facts  refusal  option  rights  to  Station  KREM- 
that  no  suit  was  filed  by  the  protestant  before  us,  however,  we  are  unable  to  TV,  Spokane,  Washington,  and  whether 
in  the  state  courts  within  the  thirty-day  make  any  such  determination  at  this  such  rights  were  intentionally  circum- 
statutory  period  in  which  protest  allega-  time  and,  therefore,  must  conclude  that  vented  by  Louis  V/asmer. 
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(c)  To  determine  all  the  matters  and 
facts  incident  to  the  agreement  of  July 
11,  1957,  between  Louis  Wasmer  and 
KREM  Broadcasting  Company  for  the 
assignment  of  licenses  for  Stations 
KREM,  KREM-FM  and  KREM-TV  and 
Remote  Pickup  Broadcast  Stations  KD- 
3176-76  and  KOI-882,  Spokane,  Wash¬ 
ington. 

(d)  To  determine  whether  Louis  Was¬ 
mer  has  the  necessary  qualifications  re¬ 
quired  of  a  broadcast  station  licensee. 

(e)  To  determine  whether  the  grant 
of  the  application  for  assignment  of  the 
license  for  Station  KREM-TV,  Spokane, 
Washington,  would  result  in  an  undue 
concentration  of  control  of  television 
broadcast  stations  in  the  Pacific  North¬ 
west  section  of  the  United  States  con¬ 
trary  to  the  provisions  of  §  3.636  of  the 
Commission’s  rules  and  inconsistent  with 
the  public  interest,  convenience  or  neces¬ 
sity. 

(f)  To  determine  whether  in  view  of 
the  evidence  adduced  under  tjie  issues 
the  assignment  of  the  licenses  for  Sta¬ 
tions  KREM,  KREM-FM,  KREM-TV, 
KD-3171-76  and  KOI-882,  Spokane, 
Washington,  will  serve  the  public  in¬ 
terest,  convenience  and  necessity. 

The  burden  of  proceeding  with  the  intro¬ 
duction  of  evidence  and  the  burden  of 
proof  as  to  each  of  the  above  issues 
shall  be  on  the  protestant. 

18.  It  is  further  ordered.  That  the  pro¬ 
testant  and  the  Chief,  Broadcast  Bureau, 
are  hereby  made  parties  to  the  above- 
entitled  proceedings  and  that: 

(a)  The  hearing  on  the  above  issues 
shall  commence  at  a  time  and  place  and 
before  an  Examiner  to  be  specified  in  a 
subsequent  order;  and 

(b)  The  parties  -to  the  proceedings 
herein  shall  have  fifteen  (15)  days  after 
the  issuance  of  the  Examiner’s  decision 
to  file  exceptions  thereto  and  seven  (7) 
days  thereafter  to  file  replies  to  any  such 
exceptions;  and 

(c)  The  appearances  by  the  parties 
intending  to  participate  in  the  above 
hearing  shall  be  filed  not  later  than 
December  4,  1957. 

19.  It  is  further  ordered,  That,  in  the 
event  the  above  assignment  has  been 
consummated,  the  parties  to  the  above- 
entitled  application  shall  set  aside  said 
assignment  and  return  the  status  quo 
within  30  days  from  the  date  of  this 
order. 

Adopted:  November  20,  1957. 

Released:  November  26,  1957. 

Federal  Communications 
Commission,1 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  57-9937;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 


[Docket  No.  12253;  FCC  57M-1171] 

Louis  Wasmer  and  KREM  Broadcasting 
Co.  - 

ORDER  SCHEDULING  HEARING 

In  re  application  of  Louis  Wasmer 
(assignor)  and  KREM  Broadcasting 
Company  (assignee).  Docket  No.  12253, 


, 1  Commissioner  Craven  dissenting. 


File  Nos.  BAL-2763,  BALH-292,  BALCT- 
53,  BALRE-348;  for  assignment  of  li¬ 
cense  of  Stations  KREM,  KREM-FM, 
KREM-TV,  Spokane,  Washington. 

It  is  ordered,  This  21st  day  of  Novem¬ 
ber  1957,  that  Basil  P.  Cooper  will  preside 
at  the  hearing  in  the  above- entitled  pro¬ 
ceeding  which  is  hereby  scheduled  to 
commence  on  December  23,  1957,  in 
Washington,  D.  C. 

Released:  November  26,  1957. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

-  Secretary. 

[F.  R.  Doc.  57-9938;  Filed.  Nov.  29,  1S57; 
8:56  a.  m.] 


FEDERAL  POWER  COMMISSION 

[Docket  Nos.  G-9749,  etc.] 

Town  Gas  Co.  of  Illinois 
amendment 

November  22, 1957. 

In  the  matters  of  Town  Gas  Company 
of  Illinois,  Docket  No.  G-9749;  Village 
of  Edinburg,  Illinois,  Docket  No. 
G-10349;  Village  of  Divernon,  Illinois, 
Docket  No.  G-10350;  Village  of  Pawnee. 
Illinois,  Docket  No.  G-10351;  Central 
Illinois  Public  Service  Company,  Docket 
No.  G-10740;  Central  Illinois  Public 
Service  Company,  Docket  No.  G-10758; 
Michigan  Gas  Utilities  Company,  Docket 
No.  G-10898;  Village  of  Riverton,  Illi¬ 
nois,  Docket  No.  G-11036;  Village  of 
Wayne  City,  Illinois,  Docket  No. 
G-11037;  Ohio  Gas  Company,  Docket  No. 
G-11119. 

In  the  Order  Adopting  Initial  Decision 
of  Presiding  Examiner  in  Part,  Ordering 
Severance  in  Docket  Nos.  G-10740  and 
G-11119,  and  Fixing  Date  for  Oral  Ar¬ 
gument  in  Other  Dockets,  issued  Novem¬ 
ber  20,  1957,  and  published  in  the 
Federal  Register  on  November  23,  1957 
(22  F.  R.  9400-1),  on  page  4,  line  2  of 
paragraphs  (B)  and  (C),  the  word 
“adopting”  should  be  corrected  to  read 
“adopted.” 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  57-9909;  Filed,  Nov.  29,  1957; 

8:48  a.  m.] 


[Docket  Nos.  G-12970,  G-13261] 

Joe  D.  Davis  and  Milton  V.  Spencer 

NOTICE  OF  APPLICATIONS  AND  DATE  OF 
HEARING 

November  25,  1957. 

Take  notice  that  on  July  29,  1957,  Joe 
D.  Davis  (Davis)  Operator,  in  Docket 
No.  G-12970,  and  on  September  11,  1957, 
Milton  V.  Spencer  (Spencer),  Operator, 
in  Docket  No.  G-13261,  filed  applica¬ 
tions,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  for  authority  to  aban¬ 
don  and  render  service  as  hereinafter 
described,  subject  to  the  jurisdiction  of 
the  Commission. 

The  applications  seek  authority  for: 

(1)  Spencer,  Operator,  to  abandon 
service  to  Tennessee  Gas  Transmission 
Company  (Tennessee)  from  certain 
leases  in  Mustang  Creek  Field,  Colorado 
County,  Texas,  being  rendered  pursuant 


to  a  sales  contract  dated  November  9, 

1955,  which  service  was  heretofore  au¬ 
thorized  by  the  Commission  on  April  16, 

1956,  in  Docket  No.  G-9769;  and 

(2)  Davis,  Operator,  to  continue  the 
subject  service  to  Tennessee  proposed 
to  be  abandoned  by  Spencer. 

Details,  including  a  revised  list  of  lease 
owners  in  Docket  No..  G-13261  and  their 
respective  working  interests,  are  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicants  state  that  Spencer,  Op¬ 
erator,  and  certain  other  parties  to  the 
above-mentioned  sales  contract  sold 
their  interests  in  the  wells  and  proper¬ 
ties  covered  in  Docket  No.  G-9769  to 
Davis,  Operator,  and  Thomas  W.  Clay 
on  January  28,  1957. 

These  related  matters  should  be  heard 
on  a  consolidated  record  and  disposed 
of  as  promptly  as  possible  under  the 
applicable  rules  and  regulations  and  to 
that  end: 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act,  and 
the  Commission’s  rules  of  practice  and 
Procedure,  a  hearing  will  be  held  on 
December  30,  1957,  at  9:30  a.m.  e.  s.  t., 
in  a  Hearing  Room  of  the  Federal  Power 
Commission,  441  G  Street  N.  W.,  Wash¬ 
ington,  D.  C.,  concerning  the  matters 
involved  in  and  the  issues  presented  by 
such  applications:  Provided,  however, 
That  the  Commission  may,  after  a  non- 
contested  hearing,  dispose  of  the  pro¬ 
ceedings  pursuant  to  the  provisions  of 
§  1.30  (c)  (1)  or  (2)  of  the  Commission’s 
rules  of  practice  and  procedure.  Under 
the  procedure  herein  provided  for,  un¬ 
less  otherwise  advised,  it  will  be  unneces¬ 
sary  for  Applicants  to  appear  or  be  rep¬ 
resented  at  the  hearing. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Com¬ 
mission,  Washington  25,  D.  C.,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  December  16,  1957.  Failure  of 
any  party  to  appear  at  and  participate 
in  the  hearing  shall  be  construed  as 
waiver  of  and  concurrence  in  omission 
herein  of  the  intermediate  decision  pro¬ 
cedure  in  cases  where  a  request  there¬ 
for  is  made. 

[seal]  Joseph  H.  Gutride 

Secretary. 

[F.  R.  Doc.  57-9910;  Filed,  Nov.  29,  1957; 

8:48  a.m.] 


[Docket  No.  G-13396] 

Lone  Star  Gas  Co. 

NOTICE  OF  APPLICATION  AND  DATE  OF 
HEARING 

November  25, 1957. 

Take  notice  that  on  October  10,  1957, 
Lone  Star  Gas  Company  (Applicant) ,  a 
Texas  corporation  having  its  principal 
place  of  business  in  Dallas,  Texas,  filed 
in  Docket  No.  G-13396  an  application 
pursuant  to  section  7  (b)  of  the  Natural 
Gas  Act  for  permision  to  abandon  its 
existing  7,550  horsepower  Petrolia  Com¬ 
pressor  Station  located  on  its  main 
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transmission  lines  in  Clay  County,  Texas, 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission  and 
open  to  public  inspection.  The  station 
has  been  used  in  the  past  to  compress 
gas  produced  in  the  Petrolia  Field  and 
certain  Oklahoma  fields. 

Applicant  states  that  the  subject  sta¬ 
tion  has  not  been  used  since  1953,  its 
engines  are  obsolete,  and  there  will  be 
no  future  need  for  compression  at  this 
point  because  the  Petrolia  Field  nearby 
is  depleted  and  gas  from  other  Oklahoma 
fields  reaches  the  Petrolia  Station  at 
pressures  sufficiently  high  to  make  com¬ 
pression  here  unnecessary. 

It  is  proposed  to  sell  for  salvage  the 
obsolete  engines  and  compressors,  salvage 
and  use  elsewhere  such  equipment  as 
can  be  transferred,  and  convert  such 
buildings  and  equipment  at  this  site  as 
can  be  used  by  Applicant’s  personnel  in 
the  operation  of  Applicant’s  pipeline  sys¬ 
tem  in  the  area. 

This  matter  is  one  that  should  be  dis¬ 
posed  of  as  promptly  as  possible  under 
the  applicable  rules  and  regulations  and 
to  that  end: 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act,  and 
the  Commission’s  rules  of  practice  and 
procedure,  a  hearing  will  be  held  on 
December  30, 1957,  at  9:30  a.  m.,  e.  s.  t.,  in 
a  Hearing  Room  of  the  Federal  Power 
Commission,  441  G  Street  NW.,  Wash¬ 
ington,  D.  C.,  concerning  the  matters 
involved  in  and  the  issues  presented  by 
such  application:  Provided,  however. 
That  the  Commission  may,  after  a  non- 
contested  hearing,  dispose  of  the  pro¬ 
ceedings  pursuant  to  the  provisions  of 
§  1.30  (c)  (1)  or  (2)  of  the  Commission’s 
rules  of  practice  and  procedure.  Under 
the  procedure  herein  provided  for,  unless 
otherwise  advised,  it  will  be  unnecessary 
for  Applicant  to  appear  or  be  represented 
at  the  hearing. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington  25.  D.  C.,  in  accordance 
with  the  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10)  on  or  before  Decem¬ 
ber  16,  1957.  Failure  of  any  party  to 
appear  at  and  participate  in  the  hearing 
shall  be  construed  as  waiver  of  and  con¬ 
currence  in  omission  herein  of  the 
intermediate  decision  procedure  in  cases 
where  a  request  therefor  is  made. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  57-9911;  Filed.  Nov.  29,  1957; 

8:49  a.  m.] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  24SF-21341 

Douglass  Muffler  Manufacturing  Corp. 

ORDER  TEMPORARILY  SUSPENDING  EXEMP¬ 
TION,  STATEMENT  OF  REASONS  THEREFOR, 
AND  NOTICE  OF  OPPORTUNITY  FOR  HEARING 

November  25,  1957. 

I.  Douglass  Muffler  Manufacturing 
Corporation,  a  California  corporation. 


1916  West  Valley  Boulevard,  Alhambra, 
California,  filed  with  the  Commission  on 
August  9,  1955,  a  Notification  and  Offer¬ 
ing  Circular  relative  to  a  proposed 
offering  of  5,000  shares  at  $10  per  share, 
for  the  purpose  of  obtaining  an  exemp¬ 
tion  from  the  registration  requirements 
of  the  Securities  Act  of  1933,  as  amended, 
pursuant  to  the  provisions  of  section 
3  (b)  thereof  and  Regulation  A  pro¬ 
mulgated  thereunder. 

II.  The  Commission  having  reasonable 
grounds  to  believe  that  the  terms  and 
conditions  of  Regulation  A  have  not 
been  complied  with  in  that  the  corpora¬ 
tion  has  wilfully  failed  to  file  on  Form 
2-A  reports  of  sales  as  required  by  Rule 
224  of  Regulation  A  and  has  ignored  re¬ 
quests  by  the  Commission’s  staff  for  such 
reports. 

III.  It  is  ordered,  Pursuant  to  Rule 
223  (a)  of  the  general  rules  and  regula¬ 
tions  under  the  Securities  Act  of  1933, 
as  amended,  that  the  exemption  under 
Regulation  A  be,  and  it  hereby  is, 
temporarily  suspended. 

Notice  is  hereby  given,  that  any  person 
having  any  interest  in  the  matter  may 
file  with  the  Secretary  of  the  Commission 
a  written  request  for  a  hearing;  that, 
within  twenty  days  after  receipt  of  such 
request,  the  Commission  will,  or  at  any 
time  upon  its  own  motion  may,  set  the 
matter  down  for  hearing  at  a  place  to 
be  designated  by  the  Commission  for 
the  purpose  of  determining  whether  this 
order  of  suspension  should  be  vacated 
or  made  permanent,  without  prejudice, 
however,  to  the  consideration  and  pres¬ 
entation  of  additional  matters  at  the 
.  hearing ;  and  the  notice  of  the  time  and 
place  of  said  hearing  will  be  promptly 
given  by  the  Commission. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

|  F.  R.  Doc.  57-9927;  Filed,  Nov.  29,  1957; 

8:55  a.  m  ] 


[File  No.  812-6201 

Investors  Syndicate  of  America,  Inc. 

NOTICE  OF  APPLICATION  FOR  AN  AMENDED 
ORDER 

November  22,  1957. 

Notice  is  hereby  given  that  Investors 
Syndicate  of  America,  Inc.  of  Minneap¬ 
olis,  Minnesota,  (“Applicant”)  a  regis¬ 
tered  investment  company,  has  filed  an 
application  under  section  6  (c)  of  the 
Investment  Company  Act  of  1940  (“act”) 
for  an  amended  order  which  condition¬ 
ally  will  exempt  from  the  provisions  of 
section  12  (d)  (2)  of  said  act,  and  will 
modify  the  provisions  of  a  former  Order 
of  the  Commission  so  as  to  permit  the 
conversion  of  30,000  shares  of  Class  B 
common  stock  of  North  American  Life 
and  Casualty  Company  (“North  Ameri¬ 
can”)  into  30,000  shares  of  Class  A  com¬ 
mon  stock  of  said  company,  which  Class 
A  shares  then  would  be  held,  but  not 
voted  in  the  election  of  directors,  by 
Applicant.  In  addition  to  the  30,000 
shares  of  Class  B  common  stock  owned 
owned  by  Applicant,  North  American 
now  has  outstanding  70,000  shares  of 


Class  A  common  stock.  The  only  differ¬ 
ence  between  the  two  classes  of  stock  is 
that  the  Class  B  common  stock  is  not 
entitled  to  vote  in  the  election  of  direc¬ 
tors  of  North  American. 

Section  12  (d)  (2)  of  the  act,  with  cer¬ 
tain  exceptions  not  pertinent  here,  pro¬ 
hibits  the  purchase  or  acquisition  by  a 
registered  investment  company  and  any 
company  or  companies  controlled  by  it, 
of  more  than  10  percent  in  the  aggregate 
of  the  total  outstanding  voting  stock  of 
any  insurance  company  unless  at  the 
time  of  such  purchase  or  acquisition  the 
registered  investment  company  and  any 
company,  or  companies  controlled  by  it, 
own  in  the  aggregate  at  least  25  percent 
of  the  total  outstanding  voting  stock  of 
such  insurance  company. 

On  January  18,  1950  the  Commission 
issued  an  order  herein  (Investment  Com¬ 
pany  Act  Release  No.  1401)  permitting 
the  acquisition  by  Applicant  of  15,000 
shares  of  Class  B  non-voting,  common 
stock  of  North  American  (now  increased 
to  30,000  shares  by  reason  of  a  100  per¬ 
cent  stock  dividend)  subject  to  a  provi¬ 
sion  stated  in  such  order  that  Applicant 
should  not  exercise  rights  it  held  to  re¬ 
quire  North  American  to  take  steps  nec¬ 
essary  to  convert  said  Class  B  non-voting 
stock  into  Class  A  voting  stock  unless 
this  Commission  shall  have  issued  an 
order  exempting  such  transaction  from 
the  provisions  of  section  12  (d)  (2)  of 
the  act. 

Said  rights  to  require  conversion  of 
such  Class  B  stock  will  expire  on  Decem¬ 
ber  31, 1957.  Applicant  is  now  requesting 
the  Commission  to  amend  its  previous 
order  herein  so  as  to  authorize  the  con¬ 
version  of  the  Class  B  common  shares 
now  held  by  Applicant  into  Class  A 
shares.  The  amended  order  would  be 
subject  to  the  condition  that  so  long  as 
the  Class  A  shares  to  be  received  upon 
conversion  are  held  by  Applicant,  or  by 
its  parent,  Investors  Diversified  Services, 
Inc.,  or  by  any  person  controlled  by 
either  of  them,  said  Class  A  shares  will 
not  be  voted  by  Applicant  or  any  other 
person  for  directors  of  North  American. 

Applicant  has  committed  itself  to  ac¬ 
cept  and  to  observe  such  condition  and 
to  refrain  from  voting  upon  or  otherwise 
participating  in  any  manner  in  the  elec¬ 
tion  of  directors  of  North  American. 

All  interested  persons  are  referred  to 
said  application  which  is  on  file  at  the 
Washington,  D.  C.  offices  of  this  Commis¬ 
sion  for  a  more  detailed  statement  of  the 
matters  of  fact  and  law  therein  asserted. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
December  9,  1957,  at  5:30  p.  m.,  submit 
to  the  Commission  in  writing  any  facts 
bearing  upon  the  desirability  of  a  hear¬ 
ing  on  the  matter  and  may  request  that 
a  hearing  be  held,  such  request  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  should  order  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington  25.  D.  C.  At  any  time  after 
said  date,  the  application  may  be  granted 
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as  provided  in  Rule  N-5  of  the  rules  and 
regulations  promulgated  under  the  act. 

By  the  Commission. 

[seal]  Orval  L.  DtjBois, 

Secretary. 

IF.  R.  Doc.  57-9928;  Filed,  Nov.  29,  1957; 
8:55  a.  m.J 


[File  No.  812-10921 
Multnomah  Canadian  Fund,  Ltd. 

NOTICE  or  APPLICATION  BY  CANADIAN  IN¬ 
VESTMENT  COMPANY  FOR  ORDER  PERMIT¬ 
TING  ITS  REGISTRATION  AND  SALE  OF  ITS 
SECURITIES  IN  UNITED  STATES 

November  22,  1957. 

Notice  is  hereby  given  that  Multnomah 
Canadian  Fund,  Ltd.  (“Applicant”),  an 
investment  company  organized  under  the 
laws  of  the  Province  of  British  Colum¬ 
bia,  Dominion  of  Canada,  has  filed  an 
application  under  section  7  (d)  of  the 
Investment  Company  Act  of  1940  (the 
“act”)  and  Rule  N-7D-1  thereunder, 
seeking  an  order  of  the  Commission  per¬ 
mitting  Applicant  to  register  as  an  in¬ 
vestment  company  under  the  act  and  to 
make  a  public  offering  of  its  securities  in 
the  United  States. 

Section  7  (d)  of  the  act  prohibits  a 
foreign  investment  company  from  sell¬ 
ing  its  securities  to  the  public  through 
the  mails  or  any  means  or  instrumentali¬ 
ties  of  interstate  commerce  unless  the 
Commission  issues  a  conditional  or  un¬ 
conditional  order  permitting  such  com¬ 
pany  to  register  under  the  act  and  to 
make  a  public  offering  of  its  securities  in 
the  United  States.  To  issue  such  an 
order  the  Commission  must  find  that,  by 
reason  of  special  circumstances  or  ar¬ 
rangements,  it  is  both  legally  and  prac¬ 
tically  feasible  effectively  to  enforce  the 
provisions  of  the  act  against  such  com¬ 
pany  and  that  the  issuance  of  such  order 
is  otherwise  consistent  with  the  public 
interest  and  the  protection  of  investors. 

Applicant  was  organized  on  February 
27,  1957  for  the  purpose  of  carrying  on 
business  as  an  investment  company,  con¬ 
centrating  its  investments  principally  in 
Canadian  government,  province  and 
municipal  bonds  and  in  high  grade 
Canadian  corporate  bonds  and  pre¬ 
ferred  stocks.  Its  authorized  capital 
stock  consists  of  1,000,000  Class  A  Com¬ 
mon  Shares  of  $1  par  value  and  1,000 
Deferred  Shares  of  $1  par  value.  Class 
A  Common  Shares  and  Deferred  Shares 
have  the  same  rights  except  that  De¬ 
ferred  Shares  have  no  redemption  rights. 
The  initial  capital  of  Applicant  in  the 
amount  of  $110,000  was  provided  by  its 
directors  who  individually  purchased  an 
aggregate  of  10,000  Class  A  Common 
Shares  and  1,000  Deferred  Shares  for  a 
consideration  of  $10  cash  per  share  in 
Canadian  dollars.  Applicant  proposes 
to  make  a  public  offering  of  its  Class  A 
Common  Shares  in  the  United  States. 
It  does  not  intend  to  issue  any  addi¬ 
tional  Deferred  Shares.  Applicant  pro¬ 
poses  to  operate  as  an  open-end 
non-diversified  management  investment 
company. 

The  application  contains  certain  un¬ 
dertakings  and  agreements,  all  as  speci¬ 


fied  in  Rule  N-7D-1,  which  together  with 
the  provisions  of  the  Applicant’s  charter 
and  by-laws,  are  proposed  by  the  Appli¬ 
cant  as  “special  circumstances  and  ar¬ 
rangements”  justifying  the  entry  of  the 
requested  order. 

Applicant’s  charter  and  by-laws  con¬ 
tain,  in  substance  and  effect,  the  sub¬ 
stantive  provisions  of  the  act  applicable 
to  open-end  investment  companies, 
which  provisions  the  Applicant  has 
agreed  may  be  enforced  as  a  matter  of 
contract  right  in  the  United  States  or 
Canada  by  Applicant’s  shareholders. 

Applicant’s  by-laws  also  contain, 
among  other  things,  provisions  sum¬ 
marized  as  follows:  (1)  That  all  of  its 
securities  and  cash,  other  than  cash  in 
an  amount  necessary  to  meet  Applicant’s 
current  administrative  expenses,  will  be 
maintained  in  the  sole  custody  of  a  bank 
in  the  United  States;  (2)  that  at  least  a 
majority  of  Applicant’s  directors  and  of 
its  officers  will  be  citizens  of  the  United 
States  of  whom  a  majority  will  be  resi¬ 
dents  of  the  United  States;  (3)  that 
Applicant  will  retain  an  independent 
public  accountant  with  a  permanent 
office  and  place  of  business  in  the  United 
States;  (4)  that  Applicant’s  investment 
adviser  will  maintain  its  books  and  rec¬ 
ords  relating  to  Applicant  in  the  United 
States;  and  (5)  that  Applicant’s  princi¬ 
pal  underwriter  will  be  a  resident  and 
citizen  of  the  United  States  and  a  mem¬ 
ber  of  a  securities  association  registered 
under  the  Securities  Exchange  Act  of 
1934. 

Applicant  has  undertaken  and  agreed 
in  its  application,  among  other  things, 
(i)  that  its  charter  and  by-laws  will  not 
be  amended  in  any  manner  inconsistent 
with  the  agreements  and  undertakings 
contained  in  its  application  or  the  act 
and  rules  thereunder  unless  authorized 
by  the  Commission;  (ii)  that  Applicant’s 
present  and  future  officers,  directors,  in¬ 
vestment  advisers,  principal  under¬ 
writers  and  custodian  will  enter  into 
agreements  to  comply  with  the  act.  Ap¬ 
plicant’s  charter,  by-laws,  and  the  un¬ 
dertakings  and  agreements  contained  in 
the  instant  application;  (iii)  that  Appli¬ 
cant’s  agreements  shall  inure  to  the 
benefit  of  Applicant’s  shareholders  as 
parties  and  beneficiaries;  (iv)  that 
breach  of  the  aforesaid  agreements  or 
violation  of  the  act  by  any  of  the  con¬ 
tracting  parties  will  permit  revocation  of 
the  requested  order  and  the  liquidation 
and  distribution  of  Applicant’s  assets; 
and  <v)  that  the  original  or  duplicate 
copy  of  its  books  and  records  will  be 
maintained  in  the  United  States. 

Other  agreements  and  undertakings 
contained  in  the  application  are  designed 
to  facilitate  the  enforcement  of  the  act 
by  the  Commission  or  Applicant’s  share¬ 
holders.  To  that  end  each  of  the  con¬ 
tracting  parties  who  are  not  citizens  and 
residents  of  the  United  States  will  ap¬ 
point,  irrevocably,  an  agent  within  the 
United  States  for  service  .of  process.  To 
ensure  the  applicability  of  the  act  to 
purchases  and  sales  of  portfolio  securi¬ 
ties  not  made  on  established  securities 
exchanges,  Applicant  has  agreed  that  its 
custodian  will  consummate  such  tran¬ 
sactions  only  in  the  United  States  and 
that  the  mails  or  means  of  interstate 
commerce  will  be  employed. 


Applicant  requests  an  exemption  pur.  | 
suant  to  section  6  (c)  of  the  act  from 
section  22  (e)  (1)  of  the  act  to  the 
extent  that  it  may  be  permitted  to  sus¬ 
pend  the  right  of  redemption  of  its 
shares  during  periods  when  the  Toronto 
Stock  Exchange,  on  which  some  of  the 
portfolio  securities  of  the  Applicant  will 
be  traded,  is  closed  or  trading  thereon 
is  restricted  as  well  as  when  the  New 
York  Stock  Exchange  is  closed  or  trad¬ 
ing  thereon  restricted  as  provided  in 
section  22  (e)  (1). 

Applicant  also  requests  an  exemption 
pursuant  to  section  6  (c)  of  the  act  from 
the  provisions  of  section  22  (d)  of  the 
act  so  as  to  permit  members,  employees 
and  sales  representatives  of  Applicant’s 
principal  underwriter,  officers  and  direc¬ 
tors  of  Applicant  and  officers  and  direc¬ 
tors  of  Applicant’s  investment  adviser  to 
purchase  shares  of  Applicant  at  net 
asset  value  without  any  sales  charge, 
provided  such  persons  give  assurances 
that  shares  so  acquired  are  not  acquired 
for  the  purpose  of  resale. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Decem¬ 
ber  9,  1957,  at  5:30  p.  m.,  submit  to  the 
Commission  in  writing  any  facts  bearing 
upon  the  desirability  of  a  hearing  on 
the  matter  and  may  request  that  a  hear¬ 
ing  be  held,  such  request  stating  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  should  order  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington  25,  D.  C.  At  any  time  after 
said  date,  the  application  may  be  granted 
as  provided  in  Rule  N-5  of  the  rules  and 
regulations  promulgated  under  the  act. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

,  Secretary. 

[F.  R.  Doc.  57-9929;  Filed,  Nov.  29,  1957; 

8:56  a.  m.] 


[File  No.  70-3643] 

Public  Service  Company  of  Oklahoma 
and  Central  and  South  West  Corp. 

NOTICE  OF  PROPOSED  ISSUANCE  AND  SALE 
BY  SUBSIDIARY  PUBLIC-UTILITY  COMPANY 
TO  PARENT  REGISTERED  HOLDING  COMPANY 
OF  COMMON  STOCK 

November  22,  1957. 
Notice  is  hereby  given  that  Central 
and  South  West  Corporation  (“Cen¬ 
tral”),  a  registered  holding  company, 
and  its  public-utility  subsidiary,  Public 
Service  Company  of  Oklahoma  (“Okla¬ 
homa”),  all  of  whose  outstanding  com¬ 
mon  stock  is  owned  by  Central,  have  filed 
with  this  Commission  a  joint  application 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  (“act”),  designat¬ 
ing  sections  6,  9  and  10  of  the  act  and 
Rules  U-43,  U-50  and  U-100  promulgated 
thereunder  as  applicable  to  the  pro¬ 
posed  transactions. 

All  interested  persons  are  referred  to 
said  application  for  a  statement  of  the 
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Saturday ,  November  30,  1957 

proposed  transactions  which-  are  sum¬ 
marized  as  follows: 

Oklahoma  proposes  to  issue  and  sell 
350,000  shares  of  its  authorized  but  unis¬ 
sued  common  stock  having  a  par  value  of 
$10  per  share.  Central  proposes  to  pur¬ 
chase  and  acquire  said  shares  at  $10 
per  share.  The  proposed  issue  of  the 
shares  is  stated  to  be  solely  for  the 
purpose  of  financing  the  business  of 
Oklahoma. 

The  application  states  that  prior  to  the 
issuance  of  the  shares  express  authoriza¬ 
tion  therefor  will  be  obtained  from  the 
Corporation  Commission  of  the  State  of 
Oklahoma,  and  that  no  other  State  com¬ 
mission  and  no  Federal  commission, 
other  than  this  Commission,  has  juris¬ 
diction  over  the  proposed  transactions. 

The  only  fees  and  expenses  to  be  in¬ 
curred  in  connection  with  the  above 
transactions  will  consist  of  a  Federal 
original  issue  stamp  tax  amounting  to 
$3,850  payable  by  Oklahoma  and  miscel¬ 
laneous  expenses  incurred  by  both  com¬ 
panies  estimated  not  to  exceed  $300  in 
the  aggregate. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Decem¬ 
ber  9,  1957,  at  5:30  p.  m.,  request  the 
Commission  in  writing  that  a  hearing  be 
held  on  such  matters,  stating  the  nature 
of  his  interest,  the  reasons  for  such  re¬ 
quest,  and  the  issues  of  fact  or  law  raised 
by  said  filing  which  he  desires  to  con¬ 
trovert.  or  he  may  request  that  he  be  no¬ 
tified  if  the  Commission  should  order  a 
hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Secu¬ 
rities  and  Exchange  Commission,  Wash¬ 
ington  25,  D.  C.  At  any  time  after  said 
date,  the  application  as  filed  or  as  it  may 
hereafter  be  amended,  may  be  granted 
as  provided  in  Rule  U-23  of  the  rules 
and  regulations  promulgated  under  the 
act,  or  the  Commission  may  grant  ex¬ 
emption  from  its  rules  as  provided  in 
Rules  U-20  (a)  and  U-100  or  take  such 
other  action  as  it  may  deem  appropriate. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[F.  R.  Doc.  57-9930;  Filed,  Nov.  29,  1957; 

8:56  a.  m.] 


[File  No.  70-3641] 

Union  Electric  Co. 

NOTICE  OF  FILING  OF  APPLICATION  REGARDING 
ISSUANCE  OF  SHORT-TERM  NOTES 

November  22,  1957. 

Notice  is  hereby  given  that  Union 
Electric  Company  (“Union”),  a  regis¬ 
tered  holding  company,  has  filed  with 
this  Commission  an  application  pursuant 
to  the  Public  Utility  Holding  Company 
Act  of  1935  (“act”)  and  has  designated 
section  6  (b)  of  the  act  as  applicable  to 
the  proposed  transactions. 

All  interested  persons  are  referred  to 
the  application  on  file  in  the  offices  of 
the  Commission  for  a  statement  of  the 
transactions  therein  proposed,  which  are 
summarized  as  follows: 

Under  the  applicable  provisions  of  sec¬ 
tion  6  (b)  of  the  act,  which  exempt  from 
No.  232 - 10 


the  requirements  of  section  6  (a)  thereof 
the  issue  of  short-term  notes  of  a  matu¬ 
rity  of  not  exceeding  9  months  and  in  an 
amount  not  exceeding  5  percent  of  the 
principal  or  par  amount  of  its  other  out¬ 
standing  securities,  Union  is  at  present 
authorized  to  incur  such  short-term  ob¬ 
ligations  in  the  amount  of  approximately 
$18,882,000.  At  November  1,  1957  Union 
had  outstanding  $14,950,000  principal 
amount  of  such  short-term  promissory 
notes,  of  which  $7,000,000  bear  interest 
at  the  rate  of  4  percent  per  annum  and 
$7,950,000  at  the  rate  of  4 x/2  percent 
per  annum,  the  prime  interest  rates- at 
the  respective  dates  of  issue  thereof. 
Union  now  requests  that  the  aforesaid  5 
percent  limitation  be  increased  to  9  per¬ 
cent,  so  as  to  permit  it  to  borrow  ap¬ 
proximately  $15,100,000  in  excess  of  the 
amount  it  is  now  authorized  to  borrow 
under  section  6  (b),  and  also  requests 
that  such  increase  remain  in  effect  until 
June  27,  1958  or  such  earlier  date  upon 
which  Union  shall  have  consummated 
its  permanent  financing  program  re¬ 
ferred  to  below. 

Union  has  made  informal  arrange¬ 
ments  with  certain  of  the  commercial 
banks  now  holding  its  short-term  prom¬ 
issory  notes  and  with  Guaranty  Trust 
Company  for  the  additional  borrowings. 
The  application  states  that  these  bor¬ 
rowings  will  be  made  as  required  by 
Union,  from  time  to  time,  without  any 
commitment  fees,  to  be  evidenced  by 
promissory  notes  to  be  dated  as  of  the 
date  of  each  particular  borrowing,  to  ma¬ 
ture  on  June  27, 1958,  to  bear  interest  at 
the  prime  interest  rate  effective  at  the 
particular  time  of  borrowing,  and  to  be 
prepayable  prior  to  maturity  without 
premium. 

The  application  further  states  that  the 
estimated  cash  requirements  of  Union 
from  external  sources  in  the  near  future 
based  on  present  estimates  of  construc¬ 
tion  and  other  expenditures,  total 
$16,000,000  during  the  months  from  No¬ 
vember  1957  to  January  1958,  inclusive. 
The  company  contemplates  permanent 
financing,  early  in  March  1958,  through 
the  issue  and  sale  at  competitive  bidding 
of  $35,000,000  principal  amount  of  addi¬ 
tional  First  Mortgage  Bonds  to  obtain 
funds  for  the  repayment  of  its  promis¬ 
sory  notes  and  for  continuation  of  its 
construction  program. 

The  application  states  that  no  State 
commission  and  no  Federal  commission, 
other  than  this  Commission,  has  juris¬ 
diction  over  the  proposed  transactions. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may  not  later  than  Decem¬ 
ber  6,  1957  at  5:30  p.  m.t  request  the 
Commission  in  writing  that  a  hearing 
be  held  on  such  matter,  stating  the  na¬ 
ture  of  his  interest,  the  reasons  for  such 
request,  and  the  issues  of  fact  or  law 
raised  by  said  filing  which  he  desires  to 
controvert,  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order  a 
hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington  25,  D.  C.  At  any  time  after  said 
date,  the  application,  as  filed  or  as  it 
may  hereafter  be  amended,  may  be 
granted  as  provided  in  Rule  U-23  of  the 


rules  and  regulations  promulgated  under 
the  act  or  the  Commission  may  grant 
exemption  from,  its  rules  as  provided  in 
Rules  U-20  (a)  and  U-100  or  take  such 
other  action  as  it  may  deem  appropriate. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[F.  R.  Doc.  67-9931;  Filed,  Nov.  29,  1957; 
8:56  a.  m.] 


DEPARTMENT  OF  JUSTICE 

Office  of  Alien  Property 

P.  E.  Boogmans 

NOTICE  OF  INTENTION  TO  RETURN  VESTED  * 
PROPERTY 

Pursuant  to  section  32  (f )  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  is  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  publication  hereof,  the  following  prop¬ 
erty,  subject  to  any  increase  or  decrease 
resulting  from  the  administration 
thereof  prior  to  return,  and  after  ade¬ 
quate  provision  for  taxes  and  conserva¬ 
tory  expenses: 

Claimant,  Claim  No.,  Property,  and  Location 

P.  E.  Boogmans,  Rotterdam,  Netherlands, 
$138.73  In  the  Treasury  of  the  United  States. 
Vesting  Order  No.  17915;  Claim  No.  61654. 

Executed  at  Washington,  D.  C.,  on 
November  25,  1957. 

For  the  Attorney  General. 

[seal]  Paul  V.  Myron, 

Deputy  Director, 
Office  of  Alien  Property. 

[F.  R.  Doc.  57-9916;  Filed,  Nov.  29,  1957; 
8:51  a.  m.] 


Wilhelm  Kraus 

NOTICE  OF  INTENTION  TO  RETURN  VESTED 
PROPERTY 

Pursuant  to  section  32  (f )  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  is  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  publication  hereof,  the  following  prop¬ 
erty  located  in  Washington,  D.  C.,  in¬ 
cluding  all  royalties  accrued  thereunder 
and  all  damages  and  profits  recoverable 
for  past  infringement  thereof,  after  ade¬ 
quate  provision  for  taxes  and  conserva¬ 
tory  expenses: 

Claimant,  Claim  No.,  and  Property 

Wilhelm  Kraus,  Basel,  Switzerland,  Prop¬ 
erty  described  In  Vesting  Order  No.  201  (8 
F.  R.  625,  January  16, 1943)  relating  to  United 
States  Letters  Patent  Nos.  2,033,718,  2,040,207 
and  2,077,841. 

Vesting  Order  No.  201,  Claim  No.  42895. 

Executed  at  Washington,  D.  C.,  on 
November  25,  1957. 

For  the  Attorney  General. 

[seal]  Paul  V.  Myron, 

Deputy  Director, 
Office  of  Alien  Property. 

[F.  R.  Doc.  57-9917;  Filed,  Nov.  29,  1957; 
8:51  a.  m.] 
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NOTICES 


"Henry-Radio”  Heinrich  &  Co. 

NOTICE  OF  INTENTION  TO  RETURN  VESTED 
PROPERTY 

Pursuant  to  section  32  (f )  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  is  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  publication  hereof,  the  following 
property  located  in  Washington,  D.  C., 
including  all  royalties  accrued  thereun¬ 
der  and  all  damages  and  profits  recover¬ 
able  for  past  infringement  thereof,  after 
adequate  provision  for  taxes  and  con¬ 
servatory  expenses: 

Claimant,  Claim  No.,  and  Property 

"Henry-Radio”  Heinrich  &  Co.,  Vienna, 
Austria.  Property  described  in  Vesting  Order 
No.  68  (7  Fed.  Reg.  6181,  August  11,  1942) 
relating  to  Patent  Application  Serial  No. 
409  712. 

Vesting  Order  No.  68,  Claim  No.  63455. 

Executed  at  Washington,  D.  C.,  on 
November  25, 1957. 

For  the  Attorney  General. 

[seal]  Paul  V.  Myron, 

Deputy  Director, 
Office  of  Alien  Property. 

[F.  R.  Doc.  57-9918;  Filed.  Nov.  29,  1957; 
8:51  a.  m.] 


State  of  the  Netherlands  for  Benefit 
of  Rolf  Dentz  et  al. 

notice  of  intention  to  return  vested 

PROPERTY 

Pursuant  to  section  32  (f )  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  fs  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  publication  hereof,  the  following  prop¬ 
erty,  subject  to  any  increase  or  decrease 
resulting  from  the  administration  thereof 
prior  to  return,  and  after  adequate  pro¬ 
vision  for  taxes  and  conservatory 
expenses: 

Claimant,  Claim  No.,  Property,  and  Location 

The  State  of  the  Netherlands  for  the 
benefit  of:  Rolf  Dentz,  L.  S.  Claim  No.  151; 
Mrs.  Minnie  de  Jong-Tasch,  L.  S.  Claim  No. 
511;  Salomon  Elkar  Sanders  Fonds,  L.  S. 
Claim  No.  709;  Margaretha  van  Moppes- 
Streep  and  William  J.  Streep,  L.  S.  Claim  No. 
912;  Vesting  Orders  Nos.  18520  and  18521; 
Cash  in  the  Treasury  of  the  United  States 
as  noted  below  and  all  right,  title  and  in¬ 
terest  of  the  Attorney  General  acquired  pur¬ 
suant  to  Vesting  Order  No.  18521  (16  F.  R. 
10097,  October  3,  1951)  in  and  to  the  follow¬ 
ing  securities. 


$1,730.00.  Norfolk  &  Western  Railway  Com¬ 
pany  4/96,  Bonds  Nos.  16728,  17661,  19006, 
19200,  19557,  25557  and  27737,  in  the  prin¬ 
cipal  amount  of  $1,000  each,  and  Bonds  Nos. 
4280  and  4760,  in  the  principal  amount  of 
$500  each.  Union  Pacific  Railroad  Company 
4/47,  Bonds  Nos.  33945,  48889,  53816,  55232, 
59177,  60599,  77691,  78364,  78372,  78374, 
79779  and  89306,  in  the  principal  amount  of 
$1,000  each,  and  Bonds  Nos.  9545  and  13555, 
in  the  principal  amount  of  $500  each. 

$500.00.  Norfolk  &  Western  Railway  Com¬ 
pany  4/96,  Bonds  Nos.  19605  and  31057,  in  the 
principal  amount  of  $1,000  each. 

$99.24.  Atchison,  Topeka  and  Sante  Fe 
Railway  Company  4/95,  Bond  No.  25016,  in 
the  principal  amount  of  $1,000. 

$6,724.28. 

Netherlands  Embassy,  Office  of  the  Finan¬ 
cial  Counselor,  25  Broadway,  New  York  4, 
N.  Y. 

Executed  at  Washington,  D.  C.,  on 
November  25,  1957. 

For  the  Attorney  General. 

[seal]  Paul  V.  Myron, 

Deputy  Director, 
Office  of  Alien  Property. 

[F.  R.  Doc.  57-9919;  Filed,  Nov.  29,  1957; 
8:51  a.  m.] 


INTERSTATE  COMMERCE 
COMMISSION 

Fourth  Section  Applications  for  Relief 
November  26,  1957. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 
Rule  40  of  the  general  rules  of  practice 
(49  CFR  1.40)  and  filed  within  15  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

LONG-AND-SHORT  HAUL 

FSA  No.  34318:  Syrup — Iowa,  Nebr., 
and  S.  Dak.,  points  to  points  in  the 
south.  Filed  by  W.  J.  Prueter,  Agent 
(WTL  No.  A-1941) ,  for  interested  rail 
carriers.  Rates  on  syrup,  corn,  unmixed 
(glucose),  in  packages,  carloads,  also 
tank-car  loads  from  specified  points  in 
Iowa,  Nebraska,  and  South  Dakota  to 
specified  points  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South  Caro¬ 
lina  and  Tennessee. 

Grounds  for  relief :  Modified  short-line 
distance  formula. 

Tariffs:  Supplement  48  to  Agent  Prue- 
ter’s  tariff  I.  C.  C.  A-4171.  Supplement 
104  to  Agent  Prueter’s  tariff  L  C.  C. 
A-3831. 


FSA  No.  34319:  Fine  coal — Alabama 
mines  to  Gantt,  Ala.  Filed  jointly  by  The 
Central  of  Georgia  Railway  Company 
(No.  83)  and  The  St.  Louis-San  Fran¬ 
cisco  Railway  Company,  for  themselves 
and  interested  rail  carriers.  Rates  on 
fine  coal,  carloads  from  mines  and  sta¬ 
tions  in  Alabama  on  applicants’  lines  to 
Gantt,  Ala. 

Grounds  for  relief:  Competition  with 
natural  gas. 

Tariffs:  Supplement  38  to  Central  of 
Georgia  Tariff  I.  C.  C.  3297.  Supplement 
33  to  St.  Louis-San  Francisco  Tariff 
I.  C.  C.  A580. 

FSA  No.  34320:  Bituminous  fine  coal 
to  Wisconsin  points.  Filed  by  H.  R. 
Johnson,  Agent  (Agt.  Raasch’s  No.  637)* 
for  interested  rail  carriers.  Rates  on 
bituminous  fine  coal,  carloads  from 
mines  and  stations  in  Illinois,  Indiana 
and  western  Kentucky  described  in  the 
application  to  Ear  Claire  and  Chippewa 
Falls,  Wis. 

Grounds  for  relief:  Rail-barge-truck 
competition. 

Tariffs:  Supplement  1  to  Agent 
Raasch’s  tariff  I.  C.  C.  890  and  other 
schedules  listed  in  exhibit  1  of  the 
application. 

FSA  No.  34321:  Liquefied  petroleum 
gas  from  and  to  points  in  the  southwest. 
Filed  by  F.  C.  Kratzmeir,  Agent  (SWFB 
No.  B-7162),  for  interested  rail  carriers. 
Rates  on  liquefied  petroleum  gas,  tank- 
carloads  from  specified  points  in  New 
Mexico,  Oklahoma,  and  Texas  to  speci¬ 
fied  points  in  Arkansas,  Missouri,  and 
Oklahoma. 

Grounds  for  relief :  Pipeline  and  truck 
competition. 

Tariff:  Supplement  144  to  Agent 
Kratzmeir’s  tariff  I.  C.  C.  4086. 

FSA  No.  34322:  Cast  iron  pipe  and 
fittings — Texas  points  to  points  in  Wy¬ 
oming.  Filed  by  F.  C.  Kratzmeir,  Agent 
(SWFB  No.  B-7161),  for  interested  rail 
carriers.  Rates  on  cast  iron  pipe  and 
fittings,  carloads  from  Ft.  Worth,  Lone 
Star,  Swan,  and  Tyler,  Tex.,  to  Ft.  Mac- 
Kenzie,  Gillette,  New  Castle  and  Sheri¬ 
dan,  Wyo. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  market  competition. 

Tariff:  Supplement  124  to  Agent 
Kratzmeir’s  tariff  I.  C.  C.  4136. 


By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 


[F.  R.  Doc.  57-9915;  Filed,  Nov.  29.  1957; 
'  8:50  a.m.] 


